IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 149 of 2011

JARON HOLDINGS PTY. LIMITED, FORMERLY WALCO INDUSTRIES PTY. LIMITED t/as WALCO GROUP

Plaintiff

AMACA PTY. LIMITED (UNDER NSW ADMINISTERED WINDING UP)

Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Proceedings 

The current proceedings were commenced by Statement of Claim filed 14 June 2011. The Plaintiff (Walco) was the Defendant in previous DDT proceedings in which Robert John Hall (“Hall”) alleged that he suffered peritoneal mesothelioma as a result of asbestos exposure during his employment with Walco. Walco settled those proceedings for the sum of $1,385,000 inclusive of costs (“the Settlement Sum”) on 15 June 2009. In the present proceedings Walco, as Plaintiff, seeks an order for indemnity or contribution from the Defendant with respect to the settlement sum. 

In the present proceedings, Walco says that in the course of Hall’s employment by Walco, he was exposed to and inhaled asbestos dust and fibre emanating from products manufactured and supplied by Amaca. As a consequence, Hall contracted peritoneal mesothelioma and that arose from the negligence of Amaca. In effect, Walco repeats the allegations of fact made by Hall against Amaca in these proceedings

The Original Proceedings 

In the original proceedings Hall alleged that there was only one period of asbestos exposure his life and that was during his employment with Walco between March 1987 and 10 July 1991. The Plaintiff was employed there as a boilermaker/welder. Walco made various hoists for use on construction sites. The Plaintiff was a leading hand. Walco had a large factory situated in Sawtell near Coffs Harbour. It was a very large building built, the Plaintiff believed, in the early 1970s. The roof and walls were made of corrugated asbestos cement sheets. In about 1988, the Plaintiff helped build a spray booth inside the factory. Two fans had to be installed in the corrugated AC roof to draw out fumes from the spray booth. In order to install those fans, the Plaintiff had to cut two large holes in the corrugated roof which were about 1metre in circumference. The Plaintiff used a scissor lift and an angle grinder overhead to cut through the corrugated sheets. Dust fell on him while he did that and the Plaintiff cleaned up the dust that had gathered on the machines afterwards. Further work was done on the roof in a similar manner, and holes were drilled in the AC sheets to fix the fans in place. 

The Plaintiff also said that he helped remove corrugated fibro sheets that made a wall dividing the factory and in an adjacent building. There was about 10m x 8m of sheeting  removed over two days. The sheets were old and brittle and a number of them broke. They were dusty to handle and the Plaintiff recalled dust from the sheeting was getting all over him in the process. Once again the Plaintiff helped clean up afterwards which created more dust. 

The Plaintiff also recalls cutting a square hole into the corrugated fibro sheets of the walls in order to fit a part of a long length of steel that would not fit within the factory walls. The corrugated fibro sheets were cut using a power tool, and dust went into the air around him while he did so. 

The Plaintiff was also exposed because there were two overhead cranes in the factory. Sometimes the cranes would crash into the stops at the end of its track. When that happened dust fell from the ceiling. It happened about once a week 

The Plaintiff swept up his own area at the end of the day which caused dust to go into the air. 

The Plaintiff identified (paragraph 29 of his affidavit) that the sheets which he worked on while employed by Walco are the same as those depicted as “Super 6” in the Hardies brochure. In particular, the profile shown on pages 1 and 2 of the brochure is the same as the profile of the sheets on the premises. 

Hall gave sworn evidence before his Honour Judge Duck on 5 June 2009. At T5.34-41, the Plaintiff said that he did not see any trade markings or names on the corrugated sheeting which was unpainted. At T6.28-38, the Plaintiff said that the removal of the internal wall and cutting a hole in the fibro for the steel to get through, were products which were identical to the product identified in the Hardies brochure. 

The present Plaintiff attached a bundle of documents from Coffs Harbour Shire Council which showed that the design drawings for the Walco factory detail the use of AC roof sheeting, Hardies Fibrolite New Contour, Super 6 corrugated roof sheeting for the entire roof, and various other James Hardie asbestos products throughout the construction of the factory. 

There is a statement from a fellow worker, Ronald Wallace. At paragraph 11 he identifies that the premises were built in 1970, and otherwise generally corroborates the Plaintiff’s allegations, as does the other witness. 

The Defendant’s Submission 

Amaca’s primary submission is that it is an “innocent defendant” pursuant to Clause 53 of the Regulation and that if that is not accepted then the Standard Presumptions should be varied by the maximum against Walco given its closer relationship with the Plaintiff as employer. 

Amaca further submits that there is no evidence that Amaca’s products were actually used in the construction of the Walco factory. I do not accept this submission. First, I am required to find the Defendant liable pursuant to Clause 4(4) of the Standard Presumptions.

Next, there is the evidence of the Plaintiff linking the appearance of the products to Hardies products, and when combined with the specification in the Building Application for the use of Hardies products, it is sufficient to draw an inference that the Plaintiff was exposed to Hardies products.

Amaca also says that the Plaintiff has not proven a causal contribution and that the exposure was trivial. I do not accept this submission. There is a report from Prof. Breslin dated 27 May 2009 where at paragraph 10, page 10, there is expert evidence to prove the causal connection to asbestos exposure at Walco. 

Amaca further relies upon an argument relating to foreseeability and duty of care. It is said that Amaca did not manufacture or supply building products containing asbestos at the time of the alleged exposure. It is said that Amaca could not have reasonably taken any steps to warn or minimise any alleged exposure in this case. Amaca submits that it owed no duty of care to the Plaintiff or Walco at the time of the alleged exposure. 

Amaca relies upon a decision of his Honour Judge Duck in AB & P Constructions Pty. Limited v Amaca Pty. Limited (Re Lorizio) [2006] NSWDDT 19. However, that case is clearly distinguishable because there was no evidence in that case to permit the Tribunal to identify who supplied the “old asbestos” involved in the demolition work.  In that case it was argued that Hardies had the largest share of the market. It was submitted that a duty fell on Hardies to warn people when they supplied them with new asbestos cement sheeting that they should be careful when removing the old asbestos because dust from it was dangerous. Not surprisingly, his Honour found there was no such duty known to law but in any event, that argument is not made in this case.

The Lorizio case is not particularly helpful because the facts of this case are different. I have found the exposure was to Hardies products. 

I note Walco’s allegations of negligence include a failure to warn Walco; a failure to label the products as potentially harmful; a failure to withdraw the products, and the allegation is exposure to products manufactured and supplied by Amaca. Amaca probably supplied those products around 1970 when the building was built. The supply does not have to co-incide with the period of exposure. Warnings were not placed upon Amaca products until the late 1970s.  There were no warnings on the products that Hall was exposed to.

Amaca also relies upon Amaca Pty. Limited v Hannell [2007] WASCA 158, a decision of the WA Court of Appeal. That case is also distinguishable. On its facts, the causation in that case related to very light home handyman exposure, and the argument concerning product labelling was quite different. The Court found (see paragraphs 226-228) that even if Hardies had labelled its products when they were supplied “in the late 1970s”, it was unlikely in those circumstances that the labels would have remained in place and be visible to a later occupier of the house such as the Plaintiff. However, that claim related to domestic use where labels would be regarded as unsightly and they would be likely to be removed or painted. Further, the warning labels were likely to have been affixed to the rear surface of the product and would not have presented to view in any event. 

The present situation is quite different to the facts of Hannell. Walco’s building was of the industrial kind, and it remained unpainted. The affixing of a label to the rear surface of the product would have likely made it visible to workers within the factory, particularly if it was of sufficient size.

The other case relied upon by Amaca is Amaca Pty. Limited v Moss [2007] WASCA 162. This trial and the appeal in this matter were heard at the same time as those in Hannell. The similar reasoning was adopted in this case as in Hannell, and my comments above also apply. 

Apportionment 

There is in effect two parties to share the apportionment. There is no dispute that Walco is Category 2 and Amaca is Category 1. 

There is one period of exposure between March 1987 and 10 July 1991. That falls between two index periods in the Standard Presumptions and I apportion between those two periods as follows: 

Period 1 

March 1987 (say 31 March 1987) to 31 December 1989 - Index Period C - 143 weeks of a total of 222 weeks or 64.4% of the total exposure.

Period 2 

1 January 1990 to 10 July 1991 - Index Period D - 79 weeks of a total of 222 weeks or 35.5% of the total exposure. 

I am not satisfied that in the circumstances of this case, it is appropriate to vary the standard presumptions in the apportionment between Category 1 and Category 2 and will apply the standard presumptions without alteration.

	Party
	Calculation 
	Calculated Apportionment



	Walco 
	Index Period C - 40% x 64.4% = 25.76%

Index Period D - 60% x 35.6% = 21.36%


	47.12% 

	Amaca 
	Index Period C - 60% x 64.4% = 38.64% 

Index Period D - 40% x 35.6% = 14.24% 


	52.88% 


Final Determination 

After rounding, I find the apportionment between the parties as follows: 

Jaron Holdings Pty. Limited (Walco) – 47.1% 

Amaca Pty. Limited – 52.9% 

DATED 16 December 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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