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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.   I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a Single Claims Manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:-

(a)
the plaintiff’s Statement of Particulars and the Defendants’ replies on the claim; and

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by Order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

FACTS

The plaintiff was employed as an apprentice bricklayer and then as a bricklayer during two periods, the first being from 19 December 1960 to 21 January 1966 and the second from 10 July 1967 to 6 February 1969.  In his Statement of Particulars the plaintiff alleged that he was exposed during his employment to asbestos dust and fibres while handling and working with insulating bricks containing asbestos in a confined space without any form of respiratory protection.  This work was done in the lining of chambers connected to furnaces and soaking pits at the tin plate plant.  He said the bricks were crumbly and dusty to touch and could be broken with his hand to fit them into the appropriate spaces.  This would release asbestos dust and fibres in his vicinity.  The plaintiff alleged that he was also exposed to asbestos when removing old linings from the surfaces of furnaces and pits and furthermore he was additionally exposed to asbestos while working in the vicinity of laggers who were lagging and re-lagging the furnaces as required from time to time.  In further and better particulars provided to the defendants’ solicitors the plaintiff identified the asbestos bricks as “millboard” which were white in colour and were approximately 6” x 9” x 1½“ thick.  The plaintiff was unable to identify the manufacturer or source of the products which were used.
The defendant has filed statements from a Mr Peter Cross and a Mr Keith Tatton who were both bricklayers formerly employed by the defendant Blue Scope Steel, who commenced employment at approximately the same time as the plaintiff and who subsequently occupied more senior positions within that trade.  These witnesses have been able to identify James Hardie & Co Pty Limited as the supplier of the bulk of the asbestos products used in lining the furnaces.  Mr Cross was also able to confirm the use of asbestos rope for various purposes which rope was obtained from personnel at the blast furnaces.  Mr Tatton has provided similar evidence and was able to identify the asbestos rope as being manufactured by Bestobell which I understand to be a trading name used by the second and third cross defendants.  The defendant also filed a statement from a Mr Kevin Masters who was not a bricklayer but who worked in the tin mill plant and who also was able to confirm that the asbestos rope was supplied by Bestobell.  The second cross defendant has filed with its reply a statement from a Mr Ronald Hillard who was also employed by the defendant as a leading hand bricklayer he having commenced work as an apprentice bricklayer in February 1959.  This statement confirms that the blast furnaces were lined by the bricklayers with a large quantity of James Hardie asbestos products lock but he has not identified any other supplier of asbestos products.
Although the plaintiff identifies only 80% - 90% of his work as being involved in the lining of the various furnaces and pits it does seem that the bulk of his exposure to asbestos occurred during those employment activities.  The plaintiff has stated that he was also exposed to some dust as a result of working in the vicinity of lagging work being performed by other tradesmen but the evidence does not seem to establish that this exposure was of the same intensity as that involved in the laying of the asbestos bricks.  I conclude from the available evidence that the asbestos products used in the lining of the furnaces was manufactured and supplied by James Hardie and the only product identified in relation to the lagging was supplied by the predecessors to the Wallaby Grip companies.

So far as Wallaby Grip is concerned I accept that Wallaby Grip Limited ceased operation on 30 September 1966 and BAE commenced operation on 1 October 1966.  Accordingly only Wallaby Grip Limited could have been involved in the supply of asbestos products during the first period of the plaintiff’s employment and only BAE could have been involved in the supply of products after 1 October 1966 although of course products previously supplied by Wallaby Grip Limited could have continued to have been used after 1 October 1966.  
APPLICATION OF THE STANDARD PRESUMPTION

1.
Nature of the disease

The plaintiff suffers from asbestosis, asbestos pleural plaques and asbestos calcified pleural thickening.

These conditions constitute a divisible disease pursuant to Clause 5(8) of the Standard Presumption and, pursuant to that clause, I must first determine the existence of any separate periods of exposure.  The first aspect to be considered is the relevance of the periods specified under Clause 5(1) of the Standard Presumptions which in this case are period A and period B.  Period A only applies to the exposure prior to 1 January 1961 and period B to exposure between 1 January 1961 and 31 December 1978.  Accordingly exposure in the present case was entirely during period B with the exception of a period of approximately 2 weeks at the end of period A.  Given the short term of that exposure and the fact that the plaintiff was at that time only just commencing his apprenticeship and having taken into account the terms of Note 15 in the Standard Presumptions and the terms of Clause 5(8) I consider that this period is immaterial and that it does not warrant any adjustment being made in respect of it.

However I do consider that it is appropriate to consider the matter on the basis of two separate periods of exposure during the period of employment overall referred to above.  These two periods can be referred to and identified as follows:


B1
From 1 January 1961 to 25 January 1966


B2
From 10 July 1967 to 6 February 1969.

It is noted that only Wallaby Grip Limited was in existence during period B1 and only Wallaby Grip (BAE) was in existence during period B2.  

I am required to determine what proportion to the whole each separate period of exposure bears having regard to the number of such periods and the length of each such periods and the duration of and intensity of exposure to asbestos during each such period.  

So far as the duration of the exposure is concerned I calculate that approximately 66% occurred during period B1 and 34% during period B2.  The intensity of exposure to asbestos within each period appears to have been the same.
CATEGORY OF DEFENDANTS

It is common ground that each of the cross defendants should be regarded as Category 1 defendants although the Wallaby Grip companies assert that they should not be involved in the assessment process.  Similarly, there is no dispute that the defendant should be regarded as a Category 2 defendant it being the employer of the plaintiff during both periods.  However, the cross defendants each assert that the defendant should also be regarded as a Category 1 defendant on the basis that it comes within the description of being an installer as referred to in Clause 5(2)(a) of the Standard Presumptions.   The evidence provided by the plaintiff and by the various witnesses whom I have referred to above establish quite clearly that the process of demolishing and reconstructing the furnaces was a constant process and that asbestos products were involved during all relevant periods.  The workers involved in this process were all employed by the defendant and were some hundreds in number.  It is clear that from this evidence that the defendant had specialised knowledge concerning this process and that, although its core business was the manufacture of steel the constant replacement and refurbishment of the furnaces was an integral part of that business and the defendant was in fact the “installer” of the asbestos products.  Accordingly, I am satisfied that the defendant should also be regarded as a Category 1 defendant.  Clause 5(3) of the Standard Presumptions makes it quite clear that a defendant can fall within both categories and in that case a separate share is to be calculated for the role of that defendant which falls within each category.
SHOULD EACH DEFENDANT BE TREATED EQUALLY

This question only arises in relation to the Category 1 defendant.  Clause 5(4) of the Presumption provides that each defendant in a particular Category is to be treated as being equal in contribution to the percent share of that category unless the Contributions Assessor  is satisfied that a variable contribution ought to apply.  As indicated previously Wallaby Grip Limited should only be included in Period B1 and Wallaby Grip (BAE) should only be included in Period B2.  As to the question of whether a variable contribution ought to apply in relation to each of those companies in respect of each of those periods it seems to me that such a determination should be made.  The evidence establishes that the exposure of the plaintiff to the Wallaby Grip products has come from the use of the Wallaby Grip products in the lagging process with which the plaintiff was not directly involved.  In at least 90% of his work exposure he was exposed to the James Hardie products and was involved in the direct use of those products in a manner which created considerable dust and exposure to fibres.  In the light of that evidence it seems to me appropriate that a variable contribution would be required in each of the respective periods in favour of Wallaby Grip and Wallaby Grip (BAE) of 10% in relation to each Category during its respective relevant period.  That is 10% of the 65% payable by Category 1 defendants should be paid by a Wallaby Grip company and the remaining 55% should be divided between the defendant and first cross defendant Amaca Pty Limited.  I consider that apportionment should be shared equally by those two defendants on the basis that as the defendant has been included as a Category 1 defendant that categorisation is designed to reflect actual knowledge of the dangers of asbestos (see Note 6).  I should add that some of the parties have referred to a decision of His Honour Judge Kearns in the matter of (Re Floro) Bluescope Steel (AIS) Pty Limited v Amaca Pty Limited in which his Honour found that the defendant had actual knowledge of the dangers of asbestos during periods relevant to this case.  The defendant submits that this decision cannot be relied upon in the present case as a different corporate entity is involved and that in any event the decision is subject to appeal.  The only determination which I have to make is whether or not the defendant should be regarded as being both a Category 1 defendant as well as a Category 2 defendant and for the reasons stated I have made that determination.  It seems to me, that carries with it the conclusion that the defendant is to be treated as having actual or at least constructive knowledge of the dangers and should be treated equally with Amaca within this Category of defendants.  
CALCULATION OF APPORTIONMENT

My calculation of the percentage apportionments are as follows:-

Period B1

Category 1

Bluescope Steel (AIS) Pty Limited



66% x 55% divided by 2 = 18.15%




Amaca Pty Limited




66% x 55% divided by 2 = 18.15%




Wallaby Grip Limited




66% x 10% = 6.6%

Category 2

Bluescope Steel (AIS) Pty Limited




66% x 35% = 23.1%

Total


66%

Period B2

Category 1

Bluescope Steel (AIS) Pty Limited




34% x 55% divided by 2 = 9.35%



Amaca Pty Limited




34% x 55% divided by 2 = 9.35%




Wallaby Grip (BAE)




34% x 10% = 3.4%

Category 2

Bluescope Steel (AIS)




34% x 35% = 11.9%

Total


44%

SUMMARY

On the basis of the above calculations I make the following apportionment of liability between the defendants.

Bluescope Steel (AIS)

18.15%






23.10%






9.35%






11.90%

Total




62.5%

Amaca Pty Limited


18.15%






9.35%

Total




27.5%

Wallaby Grip Limited

6.6%
Wallaby Grip (BAE)


3.4%
Total




100%

APPOINTMENT OF SINGLE CLAIMS MANAGER

I appoint the defendant Bluescope Steel (AIS) Pty Limited as Single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulations 2007.

Dated: 19 June 2008 





B.A.ODLING










Contributions Assessor
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