IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 8184 of 2008
ROSS CAMPBELL GORDON
Plaintiff
STORK ICM AUSTRALIA PTY. LIMITED (FORMERLY KNOWN AS WORLD SERVICES & CONSTRUCTION PTY. LIMITED 
First Defendant 
PETCHEM LIMITED 

Second Defendant
VERO INSURANCE LIMITED

Third Defendant 

STORK FOOD SYSTEMS AUSTRALASIA PTY. LIMITED

Fourth Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Cross Claims 

The First Cross-Claim was issued by the Third Defendant (“Vero”) against Qenos Olefins Pty. Limited and Esso Australia Pty. Limited. However, with the consent of the other defendants (refer to Clause 4 (4) of the Standard Presumptions), those two cross-defendants are to be excluded from apportionment in this Contributions Assessment. 

There was a Second Cross-Claim issued by the Fourth Defendant (“Stork Food Systems”) against Transfield Engineering (Silverwater) Pty. Limited (formerly Eglo Engineering Pty. Limited). Orders were made on Monday, 9 February 2009 by the Tribunal providing, inter alia, that the Second Cross-Claim is not to be the subject of this Contributions Assessment. 
The net result is thus that the apportionment is to be determined by reference to only the four original defendants as set out in the heading to this Contributions Assessment, and ignoring the Cross Defendants. The Tribunal file forwarded to me contains a Reply from Petchem, Vero and Stork Food Systems. 
There is nothing in the file from the First Defendant. This is explained by the Stork Food Systems reply (para 3.1) which says that for the purposes of these proceedings, it has assumed the liabilities of the First Defendant; see also Stork ICM Australia Pty Ltd v Stork Food Systems Australia Pty Ltd  [2006] FCA 1849.  Despite that, I must assume the Defendants are liable however in the circumstances, I will find only a nominal liability in the First Defendant.

The Plaintiff 

The Plaintiff was born on 6 April 1959 and is presently 49 years of age. He alleges he has contracted mesothelioma as a result of asbestos exposure while in the course of employment and in certain cases while upon property occupied by the Defendants. There is nothing to suggest that the Plaintiff was exposed to asbestos other than in the circumstances alleged in the Statement of Claim. 

The Plaintiff’s dust exposure can be conveniently divided into four periods. 
Period 1 – The First/Fourth Defendants
Between 3 July 1978 and about 15 June 1979 (50 weeks), the Plaintiff was employed by the First Defendant (or its predecessors) in the construction of a factory. He was employed as a trades assistant assisting boilermakers and fitters install pipes and various other components. After the parts had been installed they were then insulated with a white insulation material. The Plaintiff then says in his particulars “I do not know if this material contained asbestos”. The Plaintiff says he was exposed to large amounts of dust and fibre from the insulation material which he inhaled. 
Period 2 – The Second Defendant 

The Plaintiff was employed by the Second Defendant between 11 March 1980 and 1 April 1980 (21 days). He undertook shutdown work at a gas plant in Sale, Victoria. He was employed as a trades’ assistant assisting boilermakers and fitters undertaking work on pipes. He worked 12 hours a day, 7 days a week during this period. The Plaintiff says that he and the other trades assistants removed sheet metal covering the pipes and then the old asbestos lagging in order to allow the tradesmen to undertake the relevant repair or replacement of the pipes. In this process, large amounts of asbestos dust and fibre were given off which the Plaintiff says he inhaled in large quantities. In addition, he removed lagging by ripping off the asbestos insulation and was further exposed. 
Period 3 – The First/Fourth Defendants
The Plaintiff returned to the employ of the First Defendant between 18 November 1980 and 8 December 1980 (20 days) when he was again employed by the First Defendant (or its predecessors). During this period he worked at the Altona Refinery and again was engaged in doing shutdown work, working long hours, 12 hours a day, 7 days a week. He again worked as a trades assistant assisting in the repair and maintenance of pipes. He says on a daily basis he stripped the old asbestos insulation from the pipes to allow tradesmen access to the pipes which released quantities of asbestos dust and fibre which he inhaled. In addition, he smashed the old asbestos lagging with a hammer and ripped it off with his hands which again released a large amount of asbestos into the air which he inhaled. He also swept up the old asbestos and was further exposed when using an asbestos blanket during the welding process. He says some of this was inhaled. 
Period 4 – the Third Defendant
The Plaintiff was employed by Engineering Testing & Research Services Pty. Limited (“ETRS”). The Third Defendant is the insurer of that company and has been sued directly. The Plaintiff says he was employed by ETRS from 7 April 1981 until 23 February 1983 (98 weeks of employment). During some of this employment, the Plaintiff was undertaking non-destructive tests to pipes and it was necessary for him to remove asbestos lagging. He did this by smashing it with a hammer and ripping it off which he said released enormous amounts of dust and fibre which got all over his clothes and face and he inhaled large quantities of it. He estimates that he was exposed to and inhaled dust and fibre from this old asbestos lagging on average twice per year “over the course of several days”.  This occurred at the Altona refinery. He says he also undertook work at the Long Island Point Petrochemical Plant in Melbourne for about five or six days where he was exposed to an inhaled asbestos when removing lagging by smashing it with a hammer and ripping it off. 

The other parts of the Plaintiff’s employment with ETRS did not expose him to asbestos. 

There is a further period between 1992 and 2001 when the Plaintiff was again employed by ETRS but he describes the asbestos exposure in this employment as “minimal” and I propose to ignore it for the purposes of this Contributions Assessment. 

The Defendants
The Defendants agree they are all category 2.  The Second and Fourth Defendants say the Standard Presumptions should not be varied for any of the usual reasons such as the capacity, size or state of sophistication of a particular defendant.  I so find.

The Fourth Defendant says that it should not be liable for Period 1 above because the Plaintiff does not allege he was exposed to asbestos during this period.  I agree with this submission.
The Third Defendant has provided a witness statement from a Mr. Ian Buttler who says he is a former employee of ETRS. He suggests that the Plaintiff may not have been exposed to asbestos because persons in the position of the Plaintiff were not required to remove the insulation material around any pipework, that the plaintiff would have been issued with a dust mask (but at the time he was only required to wear it in confined spaces), and when carrying out magnetic particle testing, the operator was required to wear a face mask and safety glasses which were provided to them, and further that no insulation material should have to be removed when undertaking those tests. 

There is a conflict in the evidence between the Plaintiff and Mr. Buttler. I prefer the Plaintiff’s evidence since he had direct observation of his work. I am not told the source of Mr. Buttler’s knowledge and whether he is speaking from direct observation or from second-hand information.

The Second Defendant suggests the apportionment should be carried out on a “time on risk” basis.  I do not accept this for the reasons discussed below.

Apportionment
The Plaintiff is unable to provide an estimate of percentage asbestos exposure between the various periods alleged. He does say at para 4.6 that the intensity of exposure was extremely high in each, suggesting the intensity was similar in each.
I do not propose to adopt a time on risk method because there were large parts of the Plaintiff’s employment which did not involve asbestos exposure. I prefer a method of counting the actual time of asbestos exposure.  I am impressed by the detail of the Plaintiff’s particulars of employment and exposure and which I accept.

Period 1 - I propose to ignore the first period the purposes of this Contributions Assessment because the Plaintiff has not alleged asbestos exposure during this period.

Period 2 - (Second Defendant) was a total of 21 days, but at 12 hours per day, that equates to 28 days of standard hours.

Period 3 –(First/Fourth Defendants)  was a period of 20 days, but at 12 hours per day, that equates to 26 days of standard hours.

Period 4 – (ETRS/ Third Defendant)  On a close examination of the Plaintiff’s particulars, the asbestos exposure with ETRS was fairly brief.  He says he attended the Altona Refinery on “..4 or 5 occasions for a week or two at a time” but his actual asbestos exposure there was “twice a year over the course of several days”.  I am not sure what “several” means.  The Macquarie Concise Dictionary defines it as “more than two or three but not many”.  Doing the best I can, I find “several” days to mean five (5) days. Therefore, I find that at ETRS (Third Defendant) the Plaintiff was exposed to asbestos for two periods each of 5 days at Altona plus a period of 6 days at the Long Island Point petrochemical plant in Melbourne, making a total of 16 days asbestos exposure. This appears to be the sum of his exposure over the 98 weeks of employment with ETRS.
Calculation
There is a total of 70 days asbestos exposure.

Second Defendant – 28 days or 40%
Third Defendant – 16 days or 22.85%  (rounded to 23%)
First/Fourth Defendant – 26 days or 37.1 (rounded to 37%).  Of that, I apportion 1% to the First Defendant and the balance to the Fourth Defendant.

Final Apportionment
	First Defendant - Stork ICM Australia Pty Ltd
	1 %

	Second Defendant – Petchem Ltd
	40 %

	Third Defendant – Vero Insurance Ltd
	23 %

	Fourth Defendant – Stork Food Systems Australasia Pty Ltd
	36 %

	Total
	100


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In the circumstances I appoint the Fourth Defendant, Stork Food Systems Australasia Pty Ltd as Single Claims Manager pursuant to Clause 61 (4) (a) of the Regulation. 
DATED 11 February 2009







JAMES T. KEARNEY
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