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IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 200 of 2009



BETWEEN: 

GIUSEPPA GENUA AS ADMINISTRATOR OF THE ESTATE OF

GIUSEPPE GENUA

Plaintiff 

AND

AMACA PTY LTD

Defendant

AND
TELSTRA CORP LTD
Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 4 May 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  

2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions). 

3. The plaintiff is Giuseppa Genua in her capacity as the Administrator Ad Litem of the Estate of Giuseppe Genua.

4. Amaca Pty Ltd (Amaca) is the defendant to the plaintiff’s claim.  It filed a cross claim joining Telstra Corp Ltd (Telstra) but it has not filed a Reply to the plaintiff’s Statement of Particulars.  As such the only material I have to consider is the Mr Genua’s Statement of Particulars and Telstra’s Reply.  I note that Mr Genua signed his Statement of Particulars on 30 October 2009 and passed away on 14 January 2010.  His death certificate indicates he died of lung cancer.
5. Mr Genua worked as a labourer at the James Hardie factory in Camellia between about 1966 and 1969.  He worked Monday to Friday and overtime every second weekend.  He retrieved asbestos sheets after they had been created in the pressing machine.  This role included sanding down the sheets by hand.  He did this for 12 months.  He describes the work as very dusty.  The dust was visible in the air.    After 12 months a sanding machine was installed so although he was not personally sanding the sheets dust was still being released into the environment he worked in.
6. Another task he performed was to clean up the dust at the end of the day with brush and pan.

7. He recalls that the factory was always dusty.  His hair changed colour from the amount of dust that settled in it.  It was also all over his clothes.

8. He worked within 50 metres of two colleagues who mixed the raw materials to make the asbestos sheets.  Clouds of dust evolved as they were poured into the mixer.

9. He recalls that at some stage he was given a paper mask but it didn’t work well.

10. He was exposed to asbestos dust “every single day from the time I started work to the time I finished”.

11. Mr Genua left James Hardie in 1969 and got a job with Telecom as a linesman and truck driver.

12. He worked in a gang which performed duties such as erecting power poles, installing cabling, working in pits and pulling cables through the pits.  He says that the pits were often lined with asbestos fibro or millboard.  There were also asbestos pipes that had cabling inside.  He would break those pipes with a hammer to get to a blockage.  He says “...it was not much dust”.  

13. Mr Genua used a hacksaw to cut the pipes but that was not very dusty.  He says that he never personally used a grinder and was never present when other workers used grinders to cut asbestos pipe.
14. He describes his work involving pits and pipes as “only a sporadic thing when the jobs came up”.  In comparison to James Hardie the work at Telecom was nowhere near as dusty and his exposure was only sporadic.  Mr Genua ceased working at Telstra in 1992.

15. Mr Genua was unable to provide a reliable estimate as to the respective proportion of his exposure between James Hardie and Amaca.

16. He had no other lifetime exposure to asbestos.

17. Mr Genua says that he started smoking at 14 and smoked about 10 cigarettes per day until 1993 when he quit.  By way of contrast the report of Dr Johnson to Mr Genua’s solicitors states that he smoked 70 cigarettes a day and ceased in about 1995.

Telstra’s Reply
18. Telstra concedes that Mr Genua had lung cancer and that it employed him from 17 March 1969 to 18 November 1992.

19. Telstra’s principal submission is that it denies that the asbestos exposure alleged to have occurred while Mr Genua was employed by it was sufficient to cause or contribute to his lung cancer.  It referred to the recent decision in Amaca Pty Ltd v Ellis as Executor of the Estate of Paul Steven Cotton [2010] HCA 5.  Telstra also points to the fact that Dr Johnson gave an occupational history of exposure to asbestos to Dr Johnson in the following terms “He worked as a linesman for Telstra and denied occupational exposure to asbestos in that job”.
20. Telstra’s next submission is that it should be designated as an innocent defendant pursuant to Regulation 53 of the Dust Diseases Tribunal Regulations.  The reference to Reg 53 relates to costs of the innocent defendant and I will assume that the reference is meant to be to Reg 49(5).
21. It is only if all the parties agree that a party is an innocent defendant for the purpose of clause 49(5) that that entity can avoid liability.  Amaca has not filed a Reply and there is no evidence that it accepts that Telstra is an innocent defendant and so I reject the submission that Telstra falls into that category. 

22. Telstra submits that I should take a broad brush approach to apportionment taking into account Mr Genua’s period and intensity of exposure.  Considering all relevant factors Telstra says that it should be apportioned with a “negligible” quantum of Mr Genua’s total exposure. 
23. I categorise the parties as follows:

Amaca
Category 1

Telstra
Category 2

24. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:

(a) The disease suffered was lung cancer, in indivisible disease;

(b) There were two periods of exposure 1966 – 1969 at Camellia and then 1969 to 1992 with Telstra. Mr Genua was not specific as to when the Telstra exposure ceased.

(c) There is no evidence as to the type of asbestos Mr Genua was exposed to.

(d) Mr Genua was a daily smoker from the 1950s to at least 1993.
(e) No effective steps were taken to minimise Mr Genua’s exposure to asbestos in each role. 

25. There is no overlap in the period of exposure between the defendants.  
26. Mr Genua’s recollection of exposure makes it plain that the vast bulk of liability in any apportionment must rest with Amaca.  His evidence that he personally worked with asbestos products and was exposed to asbestos dust every day from the start to the finish of the day over the course of 3 years is compelling.  By comparison his recollection of exposure to asbestos with Telstra varies between none, according to the report of Dr Johnson, to sporadic events that did not produce much dust.  Doing the best I can I consider “sporadic” exposure amounted to events two or three times per year.  That exposure was very light.  It is not clear from his evidence when the exposure ceased but even assuming it was in the 1990s then the exposure pales by comparison to Amaca when considered by frequency and intensity of exposure.  
27. I do not think that the Telstra exposure is de minimus but it is not very much more.
28. Taking into account the duration and intensity of exposure to asbestos in respect of the Amaca period as against the Telstra period I make the following apportionments:

Amaca

99%

Telstra

1%

29. I have not been asked to appoint a Single Claims Manager.
………………………………………………..

David Jay

Contributions Assessor

10 May 2010
