DUST  DISEASES  TRIBUNAL  REGULATION 2007 
clause 49 (1)


DDT No 2 of 2010

Between 

DONALD GLENN GEERS ( aka GLENN GEERS ) as executor of the estate of the late Donald Geers
Plaintiff

ERARING ENERGY
Defendant/ Cross Claimant

BABCOCK INTERNATIONAL LIMITED
First Cross Defendant

AMACA PTY LIMITED (formerly known as James Hardie & Coy Pty Limited)
Second Cross Defendant

WALLABY GRIP LIMITED
Third Cross Defendant



DETERMINATION  OF  APPORTIONMENT


The proceedings which have been referred to me for a determination of apportionment as between the defendants and cross defendants, arise from a claim made for compensation  brought by  Donald Glenn Gears as executor of his father’s estate (“the Plaintiff”). It is alleged that his father, the late Donald Leslie Geers (“the Deceased”) contracted mesothelioma in the course of his employment and proceedings were commenced  against Eraring Energy (“Eraring”) as the deceased’s employer.  Eraring has cross-claimed against Babcock International Limited (“BIL”), Amaca Pty Limited (“Amaca”) and  Wallaby Grip Limited (“WGL”).  

The defendant and cross defendants were unable to agree as to apportionment of liability and in accordance with Section 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).  The matter was referred to me and I received a copy of the Tribunal’s file on 12 March 2010.

The parties have also been unable to agree a Single Claims Manager (“SCM”) and the Registrar has  requested pursuant to Section 61(3)(b) of the Regulations that a SCM be appointed.

The Plaintiff alleges by way of his Amended Statement of Claim filed 9 February 2010 and Statement of Particulars filed in the Tribunal on 15 February 2010 that the deceased worked for Eraring between 13 November 1952 and 12 March 1963 as a fitter and turner at Bunnerong, Pyrmont, Ultimo and Balmain power stations and in the course of that employment was exposed to asbestos dust and fibre.   He further alleges that the deceased was employed as a foreman, supervisor and mechanical inspector between 14 May 1964 and 14 September 1988 and in the course of that employment he was required to attend on site at various power stations and in so doing was exposed to asbestos dust and fibre.

The Statement of Particulars has attached to it an unsigned statement of the decased taken by the Plaintiff’s solicitor before the he passed away.  It details that the deceased worked in the vicinity of laggers  and often assisted the laggers.  The deceased suggests that he worked in clouds of dust he and co-workers would also play with the slurry that the laggers were using.  The Statement of Particulars also attaches the deceased’s application to the Dust Diseases Board, and the Industrial History signed 5 January 2010 confirms the allegations contained within the statement.

Eraring filed a cross claim on 19 February 2010 against the three cross defendants.  BIL filed a Reply on 11 March 2010, and WGL filed a reply on 11 March 2010.  Amaca did not file a Reply.  The cross claim seeks a contribution or indemnity allegeing that BIL  designed the boilers at the various power stations at which the deceased is alleged to have been exposed, and that Amaca and WGL manufactured and/or supplied asbestos containing products to it in the relevant periods. 

The Reply filed by Eraring on 26 February 2010 admits employment at some periods as alleged and concedes that the deceased may have been exposed to asbestos dust and fibre up until 1963, but then submits that any exposure after that date, if at all, would have been minimal.  It makes detailed and helpful submissions about the Standard Presumptions and apportionment.  Eraring filed an Amended Reply on 12 March 2010 which attaches various documents. In that Amended Reply Eraring refers to correspondence received from the Plaintiff’s solicitor dated 11 March 2010 indicating that the Plaintiff intends to amend the Statement of Claim to allege exposure up until 1963 only.  This accords with the history taken By Dr Peters in his report of 9 March 2010 which is also attaché to the Amended Reply.

A Reply was filed by BIL dated 11 March 2010 containing detailed and helpful submissions as to the apportionment that ought be applied.  It submits that Eraring ought be placed in Category 1 and 2 as it was an employer, occupier and installer of asbestos.  It also makes submissions as to which power stations the deceased would have worked at.

No Reply was filed by Amaca.

The Reply filed by WGL dated 26 February 2010 adopts many of the Submissions made by Eraring but also submits that Eraring ought be placed in Category 1 and 2.

I accept that submission as it is borne out by the information provided by the deceased in his statement, the history given to the DDB and the affidavit of the deceased’s brother, attached to Eraring’s Reply as both the deceased and his brother allege that they were required to work with the asbestos products and in the vicinity of other working with asbestos.  Thus I am of the view that Eraring ought be placed in Category 1 and 2.  The cross defendants are all Category 1 defendants.  

I have had regard to all of the documents attached to the Replies and the Particulars filed on behalf of the Plaintiff.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:
“
(a) the Plaintiff’s statement of particulars and the defendant’s replies on the claim, and
(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.


STANDARD  PRESUMPTIONS

Section 5 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply.

The parties have made submissions as to the variation that ought be made to the Standard Presumptions.  I do not believe that the circumstances in these proceedings warrant a variation of the Standard Presumptions.

The relevant dates cover both Index Period A and B.  I have discounted the post 1963 period as I note the intention of the Plaintiff’s solicitor to amend the Statement of Claim to reflect this, and in my view any possible exposure after 1963 would have been de minimus.

In my view the most appropriate way to calculate the time in each Index Period is on a time on risk basis (rounded) to 80% period A and 20% Period B.

Thus the Calculations are as follows:

Period A 			75/25

Category 1	
BIL				80% x 75% x 0.25 = 15%
Amaca				80% x 75% x 0.25 = 15%
WGL				80% x 75% x 0.25 = 15%
Eraring				80% x 75% x 0.25 = 15%
Category 2
Eraring				80% x 25% = 20%	

Period B			65/35
Category 1
BIL				20% x 65% x 0.25 = 3.25%
Amaca				20% x 65% x 0.25 = 3.25%
WGL				20% x 65% x 0.25 = 3.25%
Eraring				20% x 65% x 0.25 = 3.25%
Category 2
Eraring				20% x 35% = 7%

Therefore  I determine the apportionments as to contribution are as follows (rounded):

	Eraring							45.25 %
	BIL							18.25 %
	Amaca							18.25%
	WGL							18.25%
								---------
								100 %
SINGLE  CLAIMS  MANAGER

Pursuant to Division 7, Section 61 (3)(b) I select Eraring as SCM.

Dated : 15 March, 2010



WENDY  STRATHDEE
Contributions Assessor
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