IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 8146 of 2008
JOHN MOUNT GEE
Plaintiff
AMACA PTY. LIMITED 
First Defendant 
WALLABY GRIP LIMITED 
Second Defendant
QUEENSLAND RAIL
Third Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  
Where I refer to “exposure” or its derivation, this is taken to mean exposure to an inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre. 
For convenience, I will refer to the Defendants as: 

First Defendant – “Amaca” 

Second Defendant – “WGL”

Third Defendant – “Qld Rail”

The Plaintiff’s Allegation of Exposure 
The Plaintiff alleges he suffers from asbestos related pleural disease, pleural plaques and pleural thickening.  These are divisible conditions. The Plaintiff’s particulars provide a detailed description of his lifetime exposure. With some minor alterations, I accept the Plaintiffs estimate of apportionment which is summarised below because he is in the best position to make that estimate.
Toby McKinnon – 1950-1951
For a period of about eighteen months between 1950 and 1951, the Plaintiff was employed as an apprentice plasterer by Toby McKinnon. He says he was exposed on average about three days a week to asbestos cement sheeting particularly in the fixing and sanding of the sheets when dust was released from sawing or sanding. The Plaintiff says he used products manufactured by Amaca, and he was exposed not only from his own activities but from other tradesman as well. In addition, he was exposed when collecting the sheeting from the James Hardie factory and in the loading and unloading of the truck with flat sheeting. The Plaintiff estimates “at least 10%” of his total exposure occurred in this period. 

Jim Bargelli – 1952-1955

The Plaintiff was employed at a sawmill near the Pilligar Forest in northern New South Wales. He knows that Mr. Jim Bargelli owned and operated the sawmill but he cannot remember the name of the sawmill. He mainly milled timber which did not involve asbestos exposure but he did perform maintenance jobs on the steam boilers of the sawmill every weekend for up to four hours which involved exposure. The products he handled were asbestos rope and asbestos powder which he identifies as Bells Asbestos products for which WGL is liable. The Plaintiff estimates that “at least 10%” of his total exposure occurred during this period. 

Qld Rail – From About December 1959-Sometime in 1961
From about December 1959 to sometime in 1961, the Plaintiff was employed by Qld Rail at a railway workshop in Townsville. He was a general labourer and was exposed when cleaning up lagging used on steam engines, steam boilers and steam pipes. He picked up the lagging from the floor using a small motor and disposed of it. He describes it as a dusty job and performed this task daily. He was also present in the workshop when tradesmen were removing asbestos insulation which also caused exposure. He also cleaned and repaired an asbestos corrugated roof which he said also caused exposure. 

The second period of exposure with Qld Rail was for approximately twelve months at Longreach between 1961 and 1962 where he was employed as a fettler. He travelled on a mobile motor and camped along the railway lines until the work was completed. His exposure occurred when he performed maintenance to the mobile motor which involved removing and replacing asbestos rope situated on the exhaust pipe. 
The combined exposure of the two periods while employed by Qld Rail the Plaintiff estimates as “20%” of his total exposure to asbestos. 

Larsen Bros. Rigging – 1964-1966 

From 1964 to 1966, the Plaintiff was employed by Larsen Bros. Rigging which firm undertook maintenance during the shutdown periods at large sugar mills. He worked on predominately large or heavy equipment. The machinery was pulled apart and then put back together again and involved removal of old asbestos lagging and the application of new asbestos lagging. The Plaintiff says that he was exposed, particularly after a new piece of machinery had been installed, when he would be working in the vicinity of laggers who were applying new asbestos insulation using a variety of products including asbestos rope, asbestos powder (applied as a slurry), asbestos tape and asbestos half pipe sections. He identifies the products as being those manufactured by Bells Asbestos (i.e. WGL). He was exposed at various sugar mills and says that this period of exposure constitutes at least 50% of his total lifetime exposure. 
Other Exposures 
The Plaintiff alleges there were a number of other minor periods of exposure during employment with various companies and one incident of home exposure.  The Plaintiff says that when combined, these periods constitute 10 % of his life time exposure.  None of the employers have been joined but he says that of the 10%, 8% was due to exposure to Amaca’s products, 1% exposure to WGL products and the other 1% was exposure to asbestos sheeting the manufacturer of which he is unsure.  WGL says that as it never manufactured asbestos sheeting and so the probabilities are that this exposure, or at least a substantial part of it, was to Amaca’s products.  I so find, so these various minor exposures are apportioned 9% to Amaca and 1% to WGL.
The Defendants 
Amaca says in its Amended Reply filed 27 April 2009 that the Standard presumptions should not be varied and suggests that the Plaintiff’s estimates of exposure should, in general, be adopted..  

WGL says that concerning the largest period of exposure with Larsen, that half of the Plaintiff’s exposure should be attributed to Amaca despite the Plaintiff confidently asserting that all of the products were from WGL in this period.  WGL says the half pipe sections and plastic composition the Plaintiff used were manufactured by Amaca.  It says WGL never made half pipe sections.  It annexes a copy of the Hardie’s catalogue.  The description of the product by the witness Johnson almost exactly matches the Hardie product.  In the face of this evidence, I find the Plaintiff and Mr Johnson must be mistaken regarding the manufacturer of the half pipe sections and I find that Amaca is liable for one fifth of the exposure during this period while WGL is laible for the balance.
Qld Rail has issued a Cross Claim against WGL for contribution to the exposure during its period.  However, WGL says I should ignore it because it was made out of time, in fact more than a month late.  I agree that I should ignore it pursuant Clause 25(9) of the Regulations.  The time limits and time table in this jurisdiction are very demanding and a lengthy delay such as occurred here should not be condoned, particularly where another party is required to reply to that cross claim.  I do note that such a finding does not prevent Qld Rail pursuing the claim against WGL at a later time.

Qld Rail has submitted the claim should be apportioned on a “time on risk” basis but I prefer to adopt the Plaintiff’s apportionment with some adjustments. 
Apportionment  
Thus I find as follows:

Toby McKinnon period – 10% Amaca

Jim Bargelli period – 10% WGL

Larsen Bros period – 40% WGL and 10% Amaca

Qld Rail period – 20% Qld Rail

Other exposures – 1% WGL and 9% Amaca
Final Apportionment: 

· First Defendant:
 29%
· Second Defendant: 
51%
· Third Defendant:
20%
· Total


100% 

Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In the circumstances, there is a “primary defendant” (refer Clause 61 (5)) of the Regulations. Accordingly, I appoint the Second Defendant, WGL, as first possible SCM and Qld Rail as second possible SCM. 
DATED 29 April 2009
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