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IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 6004 of 2006
BETWEEN: 

CATHERINE MARY GANNON AS 

EXECUTRIX FOR THE ESTATE OF MICHAEL GANNON

Plaintiff

AND

GLEN KING

First Defendant (Discontinued)

GIO GENERAL LIMITED (AS INSURER FOR S. ELECTRICS PTY LIMITED)

Second Defendant

WORKCOVER AUTHORITY OF NEW SOUTH WALES

Third Defendant

GIO GENERAL LIMITED (AS INSURER FOR KEARNEY CONSTRUCTIONS PTY LIMITED)

Fourth Defendant

WEJO PTY LIMITED

Fifth Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 4 November 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.

2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (the Standard Presumptions).

3. The Plaintiff is Catherine Mary Gannon acting as Executrix for the Estate of Michael Gannon. The initial action in the Dust Diseases Tribunal was commenced by the late Michael Gannon (“the deceased”) on 13 January 2006. He later died on 5 February 2006.

4. The claim is for occupational exposure to asbestos dust and fibre causing asbestosis and asbestos induced carcinoma of the lung.

5. I have received the Tribunal file and have had regard to the Form 1 Particulars filed by the Plaintiff on 21 September 2007, the documents annexed thereto and the Replies submitted by the defendants as follows;

5.1 Reply by the Second Defendant dated 4 November 2010;

5.2 Reply by the Third Defendant dated 8 November 2010;

5.3 Second Amended Reply by the Fourth Defendant dated 9 November 2010; and 

5.4 Reply by the Fifth Defendant dated 4 November 2010;

6. The deceased was born on 10 May 1943 and alleges in the Second Amended Statement of Claim filed in the Tribunal on 23 July 2010 that he was exposed to asbestos dust and fibre whilst employed as an electrician as follows:

6.1 Between 1975 and 1976 whilst employed by Glen King (the First Defendant);

6.2 Between May 1978 and May 1979 whilst employed by S. Electrics Pty Limited; 

6.3 Between May 1979 and 1986 whilst employed by Thorall Engineering Pty Limited;
6.4 Between 1986 and 1991 whilst employed by Kearney Constructions Pty Limited;

6.5 Between 1992 and 2001 whilst employed by Wejo Pty Limited (the Fifth Defendant);

7. The Plaintiff joined GIO General Limited as the Second Defendant as insurer for S. Electrics Pty Limited and as the Fourth Defendant as insurer for Kearney Constructions Pty Limited pursuant to Section 6(4) of the Law Reform (Misc. Prov.) Act, joined the WorkCover Authority of New South Wales in respect of the failed HIH Insurance Group in respect of Thorall Engineering Pty Limited and later discontinued the claim against the First Defendant on 19 October 2010.

8.
Reply by the Second Defendant dated 4 November 2010

The Reply by the Second Defendant has been lodged by GIO Insurance on behalf of its insured, S. Electrics Pty Limited for the period the Plaintiff alleges the deceased was employed as an Electrician between May 1978 and May 1979.  The Second Defendant maintains that S. Electrics Pty Limited was a labour hire company and was a “small and unsophisticated operation consisting of 2 Directors, namely Michael O’Sullivan and Pam O’Sullivan.  The deceased was S. Electrics’ only employee.  Any presumption that S. Electrics ought to have been aware of the fact that asbestos exposure might cause lung cancer during the relevant period is questionable.”


The Second Defendant also maintained that “the S. Electrics period did not make a material contribution to the Plaintiff’s damage.  It further submits that the Estate is not entitled to recover Section 12B Damages against the Second Defendant as alleged.”


As to apportionment, the Second Defendant submits that all employees should be treated as category 2 Defendants but that the standard presumptions should be varied to account for the identity, capacity, size and state of sophistication of the Second Defendant, S. Electrics Pty Limited.  As a labour hire company consisting of only 2 Directors, the Second Defendant maintains that S. Electrics “employed the deceased at a time when the state of knowledge regarding the dangers associated with the use of asbestos was not well known”… and … “S. Electrics did not have day to day control over the Plaintiff’s duties…” as it was a labour hire company sourcing out labour to other employers.


The Second Defendant also maintains that the liability of any Defendant who exposed the deceased after 1980 should be increased on account of the state of knowledge in those years.  The Second Defendant also maintains that as, if alleged, S. Electrics Pty Limited only employed the deceased for 1 year then the causative relationship between the period of employment and the deceased’s damage “is highly questionable.

The Second Defendant also relies on the same submissions put by the Fourth Defendant that “the Plaintiff is not entitled to recover the full measure of damages against all the Defendants by operation of Section 12(b) of the Dust Diseases Tribunal Act 1989.”  As to apportionment, the Second Defendant submits that the Contributions Assessor, “faced with the factual inconsistencies and discrepancies in both the Plaintiff and deceased’s evidence, will be required to adopt a broad brush approach and apportion liability on a time on risk basis…” with further “adjustments should then be made to account for the multitude of factors as prescribed in clause (3) of the Dust Diseases Tribunal (Standard Presumptions) Order 2007.”


The Second Defendant maintains that adopting the time on risk approach and the fact that S. Electrics Pty Limited was a labour hire company with limited knowledge then the S. Electrics’ period should be allocated for less than 4% of the deceased’s total employment exposure.

9.
Reply by the Third Defendant dated 8 November 2010

In its Reply, WorkCover Authority of New South Wales, the Third Defendant, standing in place of the workers compensation insurer for Thorall Engineering Pty Limited, maintains that although the deceased alleges employment with Thorall between 1980 and 1986 Thorall was in fact another labour hire company.  WorkCover submits that between 1980 and 1986 the deceased only work for Thorall “on a casual basis but also worked during the same period for other labour hire agencies and did some work for himself.  Mr Gannon’s work for Thorall Engineering during this period represented only approximately 20% of his work.


WorkCover also submits that Thorall Engineering “was a very small labour hire company operated by 2 Directors.”  WorkCover does not admit that Thorall Engineering had actual knowledge of the danger of exposure to asbestos dust and fibre in the relevant period but admits that it ought to have known of such dangers.


As to apportionment between the Defendants, WorkCover maintains that each of the four employers should be classified as Category 2 and that the standard presumptions should not be varied.


WorkCover relies upon the same submissions made by GIO Insurance in the Fourth Defendant’s Amended Reply dated 30 September 2010 under paragraph 8.8 in relation to “recovery of damages”.  I will comment on these submissions made hereunder at paragraph 10.

As to contribution WorkCover relies on the submission that only 20% of the deceased’s work between May 1979 and 1986 was relevant in relation to the Second Defendant.  WorkCover submits the following apportionments being adopted:


Section 12B Damages:

	Employer
	Years
	% of total

	Wejo
	7
	100



Non-Section 12B Damages:

	Employer
	Years
	% of total

	GIO E. S. Electrics
	4
	18.8

	WorkCover/Thorall Engineering
	6
	27.28

	GIO K/Kearney Constructions
	5
	22.72

	Wejo
	7
	31.82



WorkCover then submits that the Second Defendant’s liability be reduced to 20% of the amount otherwise allocated to Thorall Engineering based on the allegation that the deceased only worked 20% of that time with that particular labour hire agency.  The following table is submitted by the Third Defendant:
	Employer
	Years
	% of total

	GIO E. S. Electrics
	4
	23.25

	WorkCover/Thorall Engineering
	1.2
	6.98

	GIO K/Kearney Constructions
	5
	29.07

	Wejo
	7
	40.70



By way of summary, WorkCover submits the appropriate contribution should be:


In respect of Section 12B Damages:

	Employer
	% of total

	Wejo
	100



In respect of Non-Section 12B Damages:

	Employer
	% of total

	GIO E. S. Electrics
	23.25

	WorkCover/Thorall Engineering
	6.98

	GIO K/Kearney Constructions
	29.07

	Wejo
	40.70


10.
Second Amended Reply by the Fourth Defendant dated 9 November 2010

GIO General Limited has submitted a Second Amended Reply on behalf of the Fourth Defendant, the employer known as Kearney Constructions Pty Limited.  The deceased alleged he was employed as an Electrician by Kearney Constructions Pty Limited between 1986 and 1991 and alleged exposure to asbestos dust and fibre whilst undertaking refurbishment of McDonalds restaurants.  GIO submits “will call evidence to establish that during the period of Mr Gannon’s employment by Kearney Constructions, Kearny Constructions refurbished only 2 McDonalds franchise shops and that the majority of work undertaken was on other construction projects.  Further, Mr Gannon was employed in a variety of capacities and primarily in a supervisory role.”

GIO further maintains that any exposure of the deceased whilst working for Kearney Constructions “was extremely limited and would not have resulted in a significant inhalation of asbestos dust and fibre even if asbestos dust had been present.”  GIO maintains that Kearney Constructions “was a very small building company staffed by 2 working Directors and 1 employee being Mr Gannon.”  GIO maintains that Kearney Constructions did not have actual knowledge of the dangers of the inhalation of asbestos dust and fibre at the relevant time but admits that Kearney Constructions ought to have knowledge of such risk.  GIO does not admit that the deceased inhaled any asbestos dust and fibre in the employment alleged.  GIO further maintains that if there is a finding that the deceased was exposed to asbestos dust and fibre whilst employed by Kearney Constructions then the level of exposure was insufficient to satisfy the legal test of causation.

As to apportionment of liability between the Defendants, GIO maintains that all Defendants should be categorised as Category 2.


In paragraph 8.7 and 8.8 of the Second Amended Reply, GIO argues that the standard presumption should be varied in relation to certain restrictions that apply under legislation to the recovery of damages in the circumstances of the Plaintiff’s claim.  In short, GIO argues that the deceased’s Estate “is not entitled to recover Section 12B Damages against the Defendant joined to the proceedings after the claimant’s death [NSW Court of Appeal Kremmer v. Amaca Pty Limited]”.  GIO alleges that the deceased originally commenced proceedings against the First Defendant (King – now discontinued) and Wejo Pty Limited on 13 January 2006.  Such claim also joined S. Electrics Pty Limited, Thorall Engineering Pty Limited and Kearney Constructions Pty Limited but those 3 companies were deregistered at the time and the required steps to restore the companies or otherwise obtain leave of the Court to proceed was not undertaken.  GIO further argues that the Statement of Claim was not further amended until 23 July 2010 in order to sue GIO in place of S. Electrics Pty Limited.  Similar amendments were made in relation to suing the insurers for the other 2 Defendants, Thorall Engineering Pty Limited and Kearney Constructions Pty Limited.  As Mr Gannon died on 5 February 2007, GIO maintains there were no proceedings on foot against GIO in relation to S. Electrics Pty Limited, or WorkCover in relation to Thorall Engineering or against GIO in relation to Kearney Constructions Pty Limited prior to the Plaintiff’s death.  GIO therefore submits that Section 12B “does not operate to entitle the Plaintiff to recover the heads of damages preserved by Section 12B from those 3 insurers.  This submission by GIO is that it therefore necessary to assess the contribution “by way of a two stage process.  First in respect of the Section 12B Damages against the party upon whom the Plaintiff can validly recover those damages (being Wejo only) and secondly a contributions assessment in relation to the damages recoverable by operation of Section 2 of the 1944 Act against all named Defendants” namely GIO for S. Electrics Pty Limited, WorkCover for Thorall Engineering Pty Limited, GIO for Kearney Constructions and Wejo Pty Limited.  GIO maintains that if only a single contribution assessment is made the assessment “would not permit an appropriate differentiation of the liability of one Defendant to meet the Section 12B Damages claim.”

The second factor GIO maintains should be considered is that argument relating to contribution between the parties.  GIO submits that the deceased’s allegations as set out in his Affidavit show that an exposure whilst employed by Kearney Constructions Pty Limited and Wejo Pty Limited “was light in intensity and intermittent in duration”.  GIO points to the deceased’s allegations “that the exposure in the course of employment with S. Electrics was higher in concentration and more frequent in intensity because the building contracts undertaken by S. Electrics were largely in premises constructed of asbestos cement sheeting whereas the work for King, Wejo and Kearney Constructions did not involve contact with asbestos in the same way and at the same frequency.”  GIO does maintain that all of these exposures with King, Wejo and Kearney Constructions was however to building products and not insulation products.

In relation to the exposure whilst employed by Thorall Engineering Pty Limited, GIO maintains that if the deceased in this period worked at “numerous heavy industrial sites to perform work in circumstances where he was extensively exposed to asbestos dust and fibre emanating from insulation products as well as building products”.  GIO maintains that such exposure “is far more significant exposure to asbestos dust bearing in mind the absence of the presence of bonding agents and the like which are a feature of building products.”  GIO maintains that whilst undertaking a comparison of the employment periods there must be an appropriate loading to take into account the different intensity of concentrations and part of asbestos products.

GIO submits the following tables for apportionment of liability:


Section 12B Damages:

	Employer
	Years
	Loading
	Relative culpability
	% of total

	Wejo
	9
	x1
	9 of 9
	100



Non-Section 12B Damages:

	Employer
	Years
	Loading
	Relative culpability
	% of total

	GIO E/S. Electrics
	1
	x2
	2 of 37
	5.4

	WorkCover/Thorall Engineering
	7
	x3
	21 of 37
	56.8

	GIO K/Kearney Constructions
	5
	x1
	5 of 37
	13.5

	Wejo
	9
	x1
	9 of 37
	24.3



The appropriate contribution should be as follows:

In respect of Section 12B Damages:

	Employer
	% of total

	Wejo
	100



In respect of Non-Section 12B Damages:

	Employer
	% of total

	GIO E/S. Electrics
	5.4

	WorkCover/Thorall Engineering
	56.8

	GIO K/Kearney Constructions
	13.5

	Wejo
	24.3



GIO further maintains that as there are no Category 1 Defendants a simple apportionment over the 4 Defendants is in order and it is not necessary to categorise their periods B, C and D as set out by the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007.

11.
Reply by the Fifth Defendant dated 4 November 2010

The claim by the Plaintiff against the Fifth Defendant, Wejo Pty Limited, is on the basis of employment of the deceased at certain McDonalds restaurants, namely Bexley, South Hurstville and Hurstville.  In its Reply the Fifth Defendant maintains that there was no asbestos present at the McDonalds restaurants and therefore the deceased had not been exposed to asbestos whilst employed by the Fifth Defendant.  The Fifth Defendant relies upon statement by Mr Simon Osborn dated 2 May 2007 and John Osborn dated 2 May 2007 annexed to the Reply.


The Fifth Defendant maintains that all the Defendants should be classified as category 2 employers however it states that although the Fifth Defendant was also an employer of the deceased it should not be a part of the apportionment process and if it is its liability should be varied to nil percent as the deceased was never exposed to asbestos during the course of his employment with the Fifth Defendant.

In relation to apportionment amongst the Defendants, the Fifth Defendant states that the deceased was employed for Glen King (First Defendant – discontinued) for a period of 12 months with exposure on most days.  The Fifth Defendant maintains that the deceased was employed for a period of 4 years with the Second Defendant, S. Electrics Pty Limited for a period of approximately 3 years and 5 or 6 months.  Having regard to the nature of exposure the Fifth Defendant says this period should be calculated at 4 years.  In relation to the Third Defendant, Thorall Engineering Pty Limited, the Fifth Defendant maintains that exposure for this period should be put at 10 months.  For the Fourth Defendant, Kearney Constructions Pty Limited, the Fifth Defendant maintains that although the deceased was employed by the Fourth Defendant for 7.5 years only 1 week per year exposure should be allowed, resulting in approximately 2 months of total exposure.


In relation to its own period of employment, the Fifth Defendant, Wejo Pty Limited, maintains the deceased commenced employment on 1 January 1994 and worked for a period of 5.5 years on the assumption that work ceased on 30 June 1999.  The Fifth Defendant operated 3 McDonalds restaurants at Hurstville, South Hurstville and Bexley.  The Fifth Defendant maintains the Hurstville store was constructed in 1990 and is located in a Westfield Shopping Centre.  It is a building constructed in 1990 and the Fifth Defendant maintains “it is extremely unlikely that any asbestos materials would have been used in its construction.  Accordingly, it is submitted that the deceased was not exposed to asbestos at the Hurstville store.”


The Fifth Defendant maintains the South Hurstville McDonalds restaurant was destroyed by fire in 1996 and it was rebuilt in December 1996.  Again the Fifth Defendant maintains that there is no evidence there was any asbestos in the rebuilt South Hurstville restaurant or, if present, “it is unlikely that the deceased would have been exposed beyond the middle part of 1996 when it burnt down.  It is submitted that asbestos would not have been used to build a new McDonalds store in 1996.”


The Fifth Defendant submits that “the only evidence of asbestos is at the Bexley store.  This is referred to in a Hazardous Material Audit for Banksia EOHS dated 31 May 2001.  The asbestos was stated to be sealed within a bitumen roof membrane.  There is no evidence the deceased was ever required to cut into or drill into the bitumen roof membrane.  As it is sealed, asbestos could not escape which would mean the deceased was not exposed to that asbestos.  Second, there was asbestos in the roof flue. … There is no evidence the deceased would have been required to cut or drill into that asbestos and indeed, it does not appear to have been cut or drilled at all…  Further, the roof flue was submitted as part of the air-conditioning system… if there were any problems with the air-conditioning, they were to be dealt with by the contractor, Mr Steve Beak of Airelet Pty Limited… Finally, there was asbestos in the inside of the facia of the roof. … The deceased was never required to work on the roof, with asbestos or fibro and was never asked to remove the fibro.  Although the deceased had access to air-conditioning units he would not walk around the roof area as there was insufficient room.”

The Fifth Defendant further maintains that “as the deceased’s duties were that of maintenance and repair, there was no necessity for him to cut, drill or otherwise handle the asbestos on the premises.  Even if one were to make such a finding, there is little evidence from the deceased that the extent of any exposure enters the realm of speculation. … If a figure would have provided a figure of 1 day per annum would be appropriate.  For the 6.5 years, this equates to 6.5 days.  This could be rounded up to half a month.”

The Fifth Defendant then summarised the alleged exposure and apportionment thereof to the Defendants as follows:


First Defendant:
12 months
16.6%

Second Defendant:
48 months
66.2%


Third Defendant:
10 months
13.8%


Fourth Defendant:
2 months
2.7%


Fifth Defendant:
half a month
0.7%


TOTAL:
72.5 months
100%


The Fifth Defendant also submitted that the standard presumption should be varied in the Fifth Defendant’s favour on two grounds, namely:
1. The Fifth Defendant’s exposure was less than 1% and thus is de minimis.
2. The evidence from Professor Breslin is exposure during the course of the deceased employment with the Fifth Defendant is not causative of the condition suffered by the deceased on the grounds that the deceased suffered asbestosis and asbestos-related pleural plaques as early as 1994.”

12. I have had regard to all of the submissions made by the parties in coming to my determination.

APPORTIONMENT AS BETWEEN DEFENDANTS
13. I do not accept that the Contributions Assessor’s role is to determine the validity of any part of the Plaintiff’s claim as I have been invited to do by several of the parties in relation to the claim for section 12B damages brought against a defendant joined after the Plaintiff’s death. The Costs Assessor is required to proceed on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (the Standard Presumptions).
Schedule 1, Clause 2 of the Standard Presumptions quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment as follows:

The phrase “responsibility for the damage” in section 5 (2) requires a comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party. These contribution provisions have become notorious for the conceptual and practical difficulties they engender. In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.
14.
I intend to take a “broad-brush approach” and doing the best I can on the information submitted by the parties as to the different periods of employment and the intensity and duration of exposure at each employer I make the following findings regarding responsibility for the Plaintiff’s exposure:

(a)
The Second Defendant (S. Electrics period) responsible for deemed exposure of a cumulative twelve months between May 1978 and May 1979;
(b)
The Third Defendant (Thorall Engineering period) responsible for deemed exposure of a cumulative twelve months between May 1979 and 1986;
(c)
The Fourth Defendant (Kearney Constructions period) responsible for deemed exposure of a cumulative two months between 1986 and 1991;
(d)
The Fifth Defendant (Wejo period) responsible for deemed exposure of a cumulative one month between 1992 and 2001;
(e)
The total months of deemed relevant exposure is 27 months; 
(f)
The percentage that the deemed exposure of each defendant bears to the total deemed exposure is (rounded up/down) as follows: 


Second Defendant:
12 months
44.44%


Third Defendant:
12months
44.44%


Fourth Defendant:
2 months
7.41%

Fifth Defendant:
1 month
3.71%


TOTAL:
27 months
100%
15.
I therefore determine that the apportionment is as follows (rounded):
	Defendant
	% of total

	GIO  (S. Electrics)
	44.44%

	WorkCover (Thorall Engineering)
	44.44%

	GIO (Kearney Constructions)
	7.41%

	Wejo
	3.71%


16.
I have been asked to determine a Single Claims Manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint WorkCover Authority of NSW, the Third Defendant, as Single Claims Manager.

Vincent J. Goldrick

Contributions Assessor

23 November 2010

