IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES
DDT No. 56 of 2010
DDT No. 56 of 2010/1
DDT No. 56 of 2010/2
BARRY JAMES FRAME
Plaintiff
COUNTRY ENERGY (FORMERLY NORTHERN RIVERS COUNTY COUNCIL) 

Defendant 

POWER TECHNOLOGIES PTY. LIMITED  
First Cross-Defendant


AWI HOLDINGS PTY. LIMITED  
 Second Cross-Defendant



AMACA PTY. LIMITED 

Third Cross-Defendant






WALLABY GRIP LIMITED 

Fourth Cross-Defendant

WALLABY GRIP (BAE) PTY. LIMITED (IN LIQUIDATION)

Fifth Cross-Defendant

CSR LIMITED 

First Cross-Defendant to Second Cross-Claim 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff alleges he suffers asbestos-related plural plaques, asbestos-related plural disease and asbestosis. He alleges that these conditions resulted from exposure which occurred in the course of his employment with Country Energy (and its predecessor Northern Rivers County Council) between May 1965 and October 1978. He was employed as an ash trimmer and boiler attendant at Koolkhan Power Station (“Koolkhan”) which is situated near Grafton on the north coast of New South Wales. There was no asbestos exposure before that period. 

After that period, the Plaintiff did continue to be employed by Northern Rivers County Council as a linesman between October 1978 and March 1994. The Plaintiff says (at page 13 of his particulars) that he is uncertain as to whether he had any exposure during this period, but if it occurred, it would have been “insignificant” compared to the exposure when working at Koolkhan. The Plaintiff has ticked the box marked “No” in relation to asbestos exposure during this period. The balance of the Plaintiff’s particulars relate only to his period of exposure at Koolkhan. I further note the Plaintiff’s answer at particular 4.7 (page 20) in which he says that all of his exposure to asbestos during his lifetime was at Koolkhan. In the light of those matters I am satisfied there was no meaningful exposure with Country Energy after his time at Koolkhan. 
The Plaintiff did have other employments after Country Energy, but none involved asbestos exposure. 

Accordingly, there is a single period of exposure alleged between May 1965 and October 1978. Calculating from the midpoint of those months there is a period of exposure of 698 weeks.

The Plaintiff describes his asbestos exposure as occurring on a daily basis while working at Koolkhan. He describes the exposure as “very high” (refer paragraph 4.6 at page 20). The Plaintiff says he was exposed to asbestos lagging on steampipes, asbestos powder used to make asbestos slurry which in turn became the lagging on pipes and asbestos used to insulate the boilers. He also recalls some half pipe sections being used. 

The Plaintiff describes a number of different jobs in which this exposure occurred. He worked nearly all of his time in the boiler room. There were seven boilers and every twelve months or so the asbestos lagging on the steam sections of the boilers was removed to allow for inspection and repairs to be carried out. Each boiler was overhauled in turn so that work was more or less continuous although more so in the summer months when electricity demand was lowest. He describes occasional explosions causing the lagging to blow off the outside of the boilers. He describes the maintenance and repair of the boilers and pipes as continuous, and there was always asbestos fibre and dust present in the work environment. He recalls asbestos lagging hanging off and breaking away from pipes and it would often fall to the floor where he would step on it. He would then be further exposed in scooping it up, sweeping it and disposing of it in buckets and bins. 

He was also exposed when lagging was taken off the pipes and it was allowed to lie on the floor often for some period where it was disturbed by workers, the breeze and any movement around it which contributed to the dusty conditions in the boiler room. 

The Plaintiff said the headers and the drums of the boilers contained asbestos lagging and so did the manhole that covered each of the drums. These areas were cleaned and the lagging removed and then either replaced or new asbestos lagging applied as part of the maintenance shutdown. 
The Plaintiff describes being present when lagging was applied to the boiler by other workers. The Plaintiff describes making an asbestos slurry in box which would create clouds of dust. The slurry was pasted onto the boiler as insulation. He removed asbestos lagging using a steel bar or with his bare hands, and this was done throughout his 14 year period at Koolkhan Power Station. 

The Plaintiff’s description of exposure is confirmed by the witness statements of his brother Leonard Frame and another worker Geoff Cowan. It is also confirmed by an affidavit annexed to the Wallaby Grip Reply being an affidavit of Peter Thomas Stevens (paragraphs 11-24). 

The Plaintiff does not know the manufacturer or supplier of the asbestos products. The Plaintiff sues only one Defendant being his employer. 

The Defendant’s Submissions 

The Defendant, Country Energy, has issued a Cross-Claim against five defendants and one of those, Amaca, has issued a Second Cross-Claim against CSR. I will deal with their submissions in turn. It is not practical to deal with every submissions of each of the Defendants, but I will attempt to address the most significant submissions. 

Country Energy says that it did employ the Plaintiff but cannot confirm the dates of employment nor the duties performed. I accept the Plaintiff’s evidence in regard to his  employment, his duties and exposure. 

The First Cross-Defendant is Power Technologies Pty Ltd who is alleged to be the designer, manufacturer, supplier and installer of one of the boilers at Koolkhan Power Station. It is a Category 1 Defendant. Country Energy concedes that Power Technologies’ involvement relates only to one of the seven boilers at Koolkhan. In light of all of that concession, Power Technologies should be responsible for only one seventh of the liability of a standard Category 1 Defendant. Power Technologies says that the Standard Presumptions should be varied to increase the liability of the employer to reflect its size, sophistication and its ultimate control of the Plaintiff’s workplace. I find Power Technologies should be a Category 1 Defendant. 
The second party joined in the Cross-Claim by Country Energy is AWI Holdings Pty. Limited. Country Energy alleges it designed, manufactured, supplied and installed pipes at Koolkhan which required the use of asbestos and asbestos products in the installation and maintenance. It is a Category 1 Defendant. AWI Holdings says that if it installed any lagging on the pipes at Koolkhan, that lagging was not causative of the Plaintiff’s alleged condition because the lagging it installed would have been replaced several times before the Plaintiff commenced his employment with Country Energy. It says it is an innocent defendant (as per Regulation 53 which relates to costs). It says it is not liable at all. I cannot accede to this submission because the information in the papers does not allow me to determine whether this occurred or not. The evidence of the Plaintiff and witnesses is not detailed enough to determine whether all of the lagging originally installed on the pipes had been removed by the time the Plaintiff’s employment commenced. Further, its liability may stem from its role as designer and installer of pipes which required asbestos for maintenance. I am urged to find that its apportionment is de minimus, but I decline to do so and find it is a full Category 1 Defendant. I do so on the basis of the assertion that the Country Energy’s Reply at paragraph 8.1 that it was the installer of the steam piping at Koolkhan Power Station and the user of asbestos lagging in respect of that pipe work.
The third party joined to the Defendant’s Cross-Claim is Amaca Pty. Limited. It is a Category 1 Defendant. It submits Country Energy is a Category 2 Defendant and that the balance should be divided between the five other Category 1 Defendants equally without any variation from the Standard Presumptions or between the parties in the same category. 
The fourth and fifth parties joined to Country Energy’s Cross-Claim I will call “the Wallaby Grip companies”. I accept the submission that Wallaby Grip Limited (“WGL”) and Wallaby Grip BAE Pty Ltd (“BAE”) should be treated as one entity for the purposes of calculation apportionment but that one portion should be divided between them according to the time which they operated. WGL operated until 30 September 1966 and BAE operated from 1 October 1966 onwards. Both the Wallaby Grip Companies are Category 1.
The Wallaby Grip companies deny outright that the Plaintiff was exposed to asbestos products manufactured or supplied by them. They claim to be innocent Defendants and have agitated to be released from the proceedings (refer Annexure “C” Wallaby Grip Reply). However, the Defendant, Country Energy, in its Reply at paragraph 8.1 makes the frank assertion that WGL was “… the manufacturer of some of the asbestos products used in the power station until 1 September 1966 …” and BAE was “… the manufacturer of some of the asbestos products used in the power station after 1 September 1966 …”. Pursuant to Clause 4 (4) of the Standard Presumptions, I am directed to assume that each Defendant is liable unless there is agreement to the contrary. The Cross-Claimant makes a positive assertion of manufacture and supply which is frankly denied by the Wallaby Grip Companies. In the restricted process of this Contributions Assessment, there is limited material available to me. I assume there is some factual basis for the assertion of the Cross-Claimant in its Reply and find the Wallaby Grip Companies liable as a result. 

I agree with Wallaby Grip submission (at page 13 of its Reply) that Country Energy should be classified as a Category 1 Defendant as well as a Category 2 Defendant. It is apparent from the statements of Stevens and Cowan that Country Energy were actively engaged in the installation of asbestos from a maintenance point of view. It was carried out in a systematic and regular manner over a long period of time. That, in my opinion, indicates that Country Energy should also be classified as a Category 1 Defendant, as well as a Category 2 Defendant for its role as employer. 

It has been submitted by more than one Defendant that the Standard Presumptions should be altered to the maximum amount against Country Energy because of its size and sophistication and because it had ultimate control of the workplace as employer. I cannot accept this submission in these circumstances. All of the Defendants are large sophisticated entities. 

Amaca issued a Second Cross-Claim joining CSR Limited on the basis that it was a partner in the “Hardie BI Partnership” which was in existence between 28 September 1964 and 26 June 1974 (as to exact dates refer CSR Reply paragraph 8.9). CSR should be held liable in equal proportion to Amaca but only for that period of time.  CSR is only liable for a portion of the liability attributed to Amaca. They are jointly and equally liable for the period 28 September 1964 to 26 June 1974. Amaca is liable solely for the balance of the period alleged against it in the First Cross-Claim.  

Apportionment 

Each of the Defendants is determined to be Category 1 with the exception that Country Energy is, in addition, a Category 2 Defendant. In that case, Clause 5 (3) of the Standard Presumptions provides that a separate share is to be calculated for that Defendant in each category. 

Thus, the whole of the Plaintiff’s exposure occurred in Index Period B (refer Clause 5 (1) Standard Presumptions). As discussed above, I decline to vary the Standard Apportionment between Categories 1 and 2 for Index Period B as provided in that Clause. 

There is only one Category 2 Defendant, namely, Country Energy, who will carry 35% of the total liability as a result. 

There are a number of Defendants in Category 1. I am satisfied that a variable contribution ought to apply between them. 
The Wallaby Grip companies are one interest.  WGL is liable for the period 15 May 1965 to 30 September 1966 (72 weeks of 698 weeks total = 10.3%) and the balance of 89.7% is apportioned to BAE. 
I have found AWI liable as a full Category 1 Defenant.
Regarding Power Technologies, it should carry only one seventh of the liability of a full Category 1 Defendant because it installed only one of the seven boilers at Koolkhan. 

CSR has 50% of Amaca’s liability for the period 15 May 1965 to 26 June 1974 when the Hardie BI Partnership came to an end. That is a period of 472 weeks of 698 weeks or 67.6% divided by 2 = 33.8%. 
Therefore there are four principal Category 1 Defendants: 

· Country Energy 

· AWI

· Amaca

· Wallaby Grip Companies 

If we assume each of those contributes 7 portions while Power Technologies contributes one portion, then there is a total of 29 portions.  29 divided into the total Category 1 share of 65% yields 2.24% for each portion. 

Therefore, the apportionment can be graphically presented in the following table: 

	Defendant
	Calculation 
	Apportionment 



	Country Energy 
	As the only Category 2 Defendant 
	35% 

	Country Energy 
	As Category 1 Defendant 7 x 2.24%
	15.68%

	Power Technologies 
	1 x 2.24% 
	2.24%

	AWI Holdings 
	7 x 2.24%
	15.68%

	Amaca 
	7 x 2.24% = 15.68% less CSR’s proportion being 15.68% x 33.8% = 5.3% 
	10.38%

	CSR 
	33.8% of Amaca’s share 
	5.3%

	WGL
	7 x 2.24% x 10.3%
	1.61%

	BAE
	7 x 2.24% x 89.7%
	14.07


Final apportionment 

	Defendant
	Apportionment 


	Country Energy (35% + 15.68%)
	50.68%

	Power Technologies 
	2.24%

	AWI Holdings 
	15.68%

	Amaca 
	10.38%

	CSR 
	5.3%

	WGL
	1.61%

	BAE
	14.07%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61(5), I appoint Country Energy as first possible Single Claims Manager and AWI holdings as second possible SCM. 
DATED 30 July 2010 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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