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CPH PROPERTY LIMITED (“CPH”)
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QBE INSURANCE (AUSTRALIA) LIMITED (“QBE”)
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CALTEX REFINERIES (NSW) PTY. LIMITED (“CALTEX”)
Third Defendant 

AMACA PTY. LIMITED (UNDER NSW ADMINISTERED WINDING UP) (“AMACA”)
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WALLABY GRIP LIMITED (“WGL”)
Cross-Defendant 

WALLABY GRIP (BAE) PTY. LIMITED (IN LIQUIDATION) (“BAE”)
Cross-Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. For brevity, I will refer to the Defendants as shown in the heading to this document
The Plaintiff’s Allegations of Exposure 

The Plaintiff was born on 13 September 1935 in Rotterdam, Holland. He is currently 74 years of age and alleges he has mesothelioma. There are essentially three periods in which he alleges asbestos exposure. 
The first was when he was employed by CPH for a five month period in 1961 as a maintenance fitter and machinist. He worked in the machine shop. Immediately next door was the boiler house where there were two steam boilers which supplied steam power for the printing works. The boilers were insulated with a layer of asbestos about 4 inches thick as was the pipework associated with the boilers. During his period of employment, one of the boilers was damaged and the whole boiler and the damaged pipework and fittings had to be dismantled, removed and replaced which took about three weeks. He walked through the boiler house many times each day to reach other parts of the printing complex. He was exposed to asbestos dust in a bystander capacity during this repair period. 

The second period of exposure was during employment by McDonald Constructions Pty. Limited. This company has been de-registered and the Second Defendant, QBE, being its insurer, is sued in its place. For clarity, I will refer to the employer as “McDonald”, but it is QBE that is liable to the Plaintiff, in its stead. 
The Plaintiff says there were two periods he worked for McDonald, namely, in about 1959 to 1961 when he left for a five month period and then returned to McDonald in 1962 and worked there until 1967. He was initially employed as a fitter, but soon after he started he was promoted to leading hand construction fitter. 
It appears that the employment with McDonald involved working at large construction sites and not at the premises of its employer. He alleges he was exposed while working at the Caltex Oil Refinery at Kurnell which was occupied by the Third Defendant, Caltex. He said he was on-site when laggers were mixing, cutting and applying insulating material to pipework and fittings.  

The exposure in the employment with McDonald was significant comprising, the Plaintiff says, 90% of his life-time exposure. 

The third period of asbestos exposure was when the Plaintiff was building a house, first for his parents at Oyster Bay, and second for himself at Woronora River. He said he used asbestos corrugated sheets and flat sheets and used manual tools to cut the products in the open air. He says the manufacturers and/or suppliers of the asbestos products were James Hardie and Wunderlich. The Plaintiff says that of his total life-time exposure, the house building was only about 1%. 
Response of Defendants 
Two of the three periods of exposure can be dealt with in straightforward manner. The 1% exposure incurred outside employment undertaking home building I propose to ignore. First, there is no defendant joined with respect to this period and the Plaintiff’s disease being indivisible, I will ignore this period since there was very significant exposure at other periods for which identified defendants are liable. Secondly, the extent of exposure (1%) is probably so immaterial that it can be safely ignored. As a result there is a shortfall of 1% in the Plaintiff’s apportionment in his Particulars.  I will allow for this by increasing the proportions of the other two periods on a pro rata basis.

Next, the period of employment with CPH involves no other defendants. The Plaintiff has attributed 9% of his life-time exposure to that period, and because the Plaintiff is in the best position to judge apportionment based on duration and intensity of exposure, I accept his assessment.  Increasing it on a pro rata basis, as above makes the total for this period 9.1%.
That leaves 90% (or 90.9% after pro rata adjustment, as above) of life-time exposure incurred during the period of employment with McDonald. McDonald (QBE) has issued a Cross-Claim against four cross-defendants, namely, WGL, BAE, Amaca and Caltex. Caltex has issued a Cross-Claim against four cross-defendants, namely, Amaca, WGL, BAE and QBE. In effect, apart from cross-claiming against each other, QBE and Caltex have joined the same manufacturers/suppliers to contribute to their relevant liabilities. 
I accept that WGL ceased operations on 30 September 1966 and that BAE commenced operations the following day, 1 October 1966. That makes the liability of those two defendants successive rather than concurrent. It is, in effect, a single interest but divided as to time. I will refer to them as the Wallaby Grip companies.  They have filed a joint reply. It will be necessary to apportion the liability of WGL and BAE for only one of the periods.

The first stage is to determine the facts. It is necessary to establish of the 90.9% exposure with McDonalds what proportion occurred at Caltex and what proportion occurred elsewhere. 

This fact is unclear from the limited information available. For instance, at paragraph 4.6 of the Plaintiff’s Statement of Particulars the Plaintiff says regarding his exposure while employed by McDonald: 

“… The large majority of that exposure occurred whilst working at the oil refinery in Kurnell.” 

However, it is also reasonably clear that the Plaintiff had some asbestos exposure while employed by McDonald at sites other than the Caltex Oil Refinery. 

The Third Defendant, in its Reply, annexes a copy of replies to particulars supplied by the Plaintiff’s lawyers in which it is said (refer letter 9.11.09, para 1 (e)) that of the seven years the Plaintiff was employed by McDonald, he worked about three years at the Kurnell Oil Refinery (ie Caltex). The Plaintiff nominates that he worked for a time at the Phillips Carbon Black Plant at Kurnell as a leading hand during some or all of the other four years of employment with McDonald. 

As stated above, although there appears to be a conflict in the information, I think these two pieces of information can be reconciled. I accept that there was some exposure to asbestos while employed by McDonald but not working at Caltex. The difficulty is in establishing that proportion. Although the Plaintiff may have only worked three of the seven years at Kurnell, it is still consistent with his description that “the large majority” of that exposure occurred at Caltex. 
Doing the best I can on the limited information, I find that four fifths of the exposure when employed by McDonald occurred while working at the Caltex Oil Refinery.  Both companies are liable for this part. The other one fifth occurred outside that employment and only McDonald is liable for this part. 
There is also little detail of the products the Plaintiff says he was exposed to in order to divide liability among the suppliers.  I accept that Amaca and the Wallaby grip companies (ie WGL and BAE) both supplied a substantial amount of asbestos to the Caltex site. I say this because both companies, in their advertising literature (refer annexures to Replies), prominently feature a photo of the Caltex site as proof of the wide acceptance of their products. 

There is no information at all about the products used during employment with McDonald outside the Caltex site.

Categories of Defendant 

For the McDonald period, there are number of defendants which need to be placed in categories. It is generally accepted by the Defendants that the following categories are appropriate: 
Category 1 

· Amaca

· WGL

· BAE 

Category 2

· McDonald

· Caltex

The only contrary submissions to the above were made by WGL which said that McDonald and Caltex should be both Category 1 and Category 2. It was submitted that McDonald should be Category 1 because it was an installer of asbestos products and there is some evidence to support that assertion. However, it is not sufficient evidence, in my view, to find that it is a Category 1 installer. I say because there is very little other information about McDonald at all. I do not know how many employees it had, what its main business interests were, and whether its work with asbestos was a central part of its main business activities, or peripheral to it. In these circumstances, I will not find that McDonald is a Category 1 installer. 

WGL also alleged that Caltex should be a Category 1 on the basis that it was an installer. It certainly operated a plant in which asbestos was present, but the evidence falls short of proving that it thereby became a Category 1 installer. I accept the submissions of the other defendants in this regard. 
Apportionment
The period of exposure while employed by McDonald is of uncertain duration. In the Plaintiff’s particulars it is said to commence in 1959, while in the Amended Statement of Claim (paragraph 8) it is said to start in 1960. Index Period B commences 1 January 1961. Given the uncertainty, I find that employment with McDonalds started on 1 January 1960 and finished seven years later on 31 December 1966. I also find that the proportion of work outside Caltex was the same in Index Period A as the later Ined Period B (ie. 80/20). 

Thus one year of seven is in Index Period A while the balance of six years is in Index Period B. 

I will treat each Category 1 defendant in both these periods as equal in contribution because, as stated above, there is little or no evidence that a variable contribution ought to apply. The Category 1 liability is the same throughout the period of employment with McDonald.
As to the Category 2 defendants, there are submissions made by QBE and Amaca who both submit that a variable contribution ought to apply between the Category 2 defendants because of the size and sophistication of Caltex. However, while that submission has some force, it is effectively a comparative task which is being undertaken between McDonald and Caltex. I have so little information about McDonald that I am, in the circumstances, unable to make such a comparison. McDonald might be a large company, it might be a small company; I just do not know, and accordingly, I am not satisfied that a variable contribution ought to apply. 

Amaca and WGL have suggested that I should vary the Standard Presumptions when apportioning between Category 1 and Category 2 because of the size and sophistication of Caltex. I am not satisfied that a variable apportionment should apply in this case. 

Calculations 
Thus in chronological order, the first period results in apportionment to CPH of 9.1% for the reasons stated above.

The second period which involves the employment with McDonald (total 90.9%) is broken into two periods between Index periods A and B.  In turn each of those periods is broken into Caltex and non-Caltex periods

	PERIOD
	CALCULATION
	RESULT

	INDEX PERIOD A 


	1/7 of whole or 13%  of 90.9%
	

	Category 1 

75% of 13% - divided equally between Amaca and WGL
	13% x 75% x 50% = 4.875%
	Amaca 4.875%

WGL 4.875%

	Category 2 

25% of 13% 
as to 80% - divided equally between Caltex and McDonald 

as to 20% - McDonald only
	25% x 13% x 80% x 50% = 1.3%

3.25% x 20% = 0.65%  
	Caltex 1.3%

McDonald 1.3%

McDonald  0.65%


	INDEX PERIOD B

	6/7 of whole or 77.9%
	

	Category 1
65% of 77.9% - divided between Amaca and Wallaby Grip companies
	77.9% x 65% x 50% = 25.3175%

of Wallaby Grip companies’ share, 3 months of 6 years or 4% is apportioned to BAE (for the period 1.10.66 to 31.12.66), the balance to WGL


	Amaca 25.3175%

BAE 1%
WGL 24.3175



	Category 2
35% of 77.9% = 27.265%

as to 80% - divided equally between Caltex and McDonald 

as to 20% - McDonald only
	35% x 77.9% x 80% x 50% = 10.906%

27.265% x 20% = 5.453
	Caltex 10.906%

McDonald 10.906%

McDonald 5.453%

	Totals
	
	Amaca = 30.1925 

WGL = 29.1925 

BAE = 1% 

McDonald = 18.309 

Caltex = 12.206 

	Totals after rounding
	
	Amaca = 30%

WGL = 29%

BAE = 1%

McDonald  = 18.9%

Caltex = 12%
90.9%


Final Apportionment

I determine the final apportionment as follows:-

	PARTY
	APPORTIONMENT

	CPH
	9.1%

	Amaca
	30%

	WGL
	29%

	BAE
	1%

	McDonald (QBE)
	18.9%

	Caltex
	12%

	Total
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. Pursuant to Regulation 61 (4) I appoint QBE as Single Claims Manager by a random selection between Defendants with an apportioned share of at least 15%. 
DATED 23 December 2009 








JAMES T. KEARNEY
PAGE  
6

