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CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 27 August 2008 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  I have also been asked to appoint a Single Claims Manager for the claim.
2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions).  
Documents Filed by the Parties

3. There is a very large volume of documentation to be considered.  The plaintiff, John Edward Fowell (Mr Fowell), has filed a Statement of Particulars.  Each of the first to sixth defendants and the cross defendant have filed a Reply.  In addition Amaca Pty Ltd (Amaca) has filed an Amended Reply and BHP Ltd (BHP) has filed a Further Amended Reply.  I have read and considered each of those documents. 
4. On 5 September 2008 I received a facsimile from the solicitors for BHP objecting to me having regard to Amaca’s Amended Reply on the basis that it was filed after I was referred the file by the Registrar.  I am not aware of any rule that prevents me considering the Amended Reply on that basis and so I have considered it in preparing this determination. 

The Statement of Particulars
5. Mr Fowell’s Statement of Particulars sets out in substantial detail his lifetime exposure to asbestos dust and fibre.  His exposure occurred in many different workplaces (including Australia, Noumea and New Zealand) and with a multitude of employers.  He worked with or in the vicinity of many types of asbestos products and the intensity of his occupational exposure differed in each job and according to the work tasks he performed.

6. Without recapitulating the detail in his Statement of Particulars I set out a summary of Mr Fowell’s evidence as to his exposure to asbestos dust and fibre.

7. Mr Fowell was employed by BHP from 1951 to 1956 at its Newcastle premises as an apprentice refractory bricklayer for about 5 years.  He spent 90% of his time working on the repair and construction of furnaces and coke ovens.  His main duty was cutting silica bricks. Asbestos products were used in and about the furnaces and he recollects that asbestos products such as millboard, caposite, asbestos rope and asbestos fibre were handled and used by him several times each week.  He describes the environment as “extremely dirty and dusty”.  Asbestos dust and fibre was blown off workers using compressed air, increasing his exposure.
8. Between 1959 and 1960 Mr Fowell was employed by Babcock & Wilcox Pty Ltd (Babcock) working at the Wangi Wangi Power Station.  The bulk of his work was installing boilers with K-Lite asbestos insulation.  He recollects cutting and installing K-Lite nearly every day that he worked at Wangi Wangi.  He recalls being covered in enormous amounts of asbestos.

9. For four months in 1960 Mr Fowell was exposed to asbestos whilst employed by Woodall-Duckham.  That company is not a defendant to these proceedings although he describes working with Amaca products.  
10. For 6 months in 1960-1961 Mr Fowell was again employed by BHP.  He again worked with the asbestos products such as millboard, caposite, asbestos rope and asbestos fibre.  He inhaled asbestos dust on a daily basis.
11. For 8 to 9 months in 1961 Mr Fowell was employed by Construction Chemical and Refractory Engineering Pty Ltd (CCRE) where he worked on building a coke oven in Noumea.  He recalls being exposed to asbestos on most days but his exposure was not as intense as his exposure at BHP or with Babcock.

12. From 1962 to 1966/1967 Mr Fowell was employed by Norman J Hurll & Co (Vic) Pty Ltd (Norman J Hurll). He did furnace work which involved using asbestos millboard, caposite, K-Lite, asbestos rope and asbestos fibre in the construction of the furnace.  He believes that in his 5 years of employment he was exposed to asbestos on a weekly basis, and generally several times per week.  He does not give a comparison of the intensity of his exposure when compared to other periods of employment but says that he inhaled large quantities of asbestos dust and fibre.

13. For 2 or 3 months in 1967 he worked for Simon Carves (not a defendant) in the construction of soaking pits at BHP Newcastle.  He used asbestos rope for expansion joints.

14. For two years from 1967 to 1969 Mr Fowell worked for the Sulphide Corporation as a refractory bricklayer.  His role mostly involved furnace repair work.  He recalls that he was grossly exposed to asbestos as a result of removing old asbestos millboard. 
15. From 1967 to 1971 Mr Fowell was employed again by BHP at its Newcastle premises.  He worked with asbestos millboard that was used to line the furnaces.  He also removed and re-installed asbestos expansion joints.  He believes he was exposed to asbestos on most days during his employment.

16. Mr Fowell went back to work for the Sulphide Corporation from 1971 to 1982.  He was exposed to asbestos for 4 years during this period (1971 – 1975) when he cut and installed asbestos millboard.  He recalls that he was covered in enormous quantities of asbestos doing this work.  His last exposure to asbestos occurred in 1975.

17. The summary I have set out in the previous paragraphs exemplifies the difficulty of the task faced by the defendants (and myself) in attempting to determine the liability of each defendant for Mr Fowell’s lifetime exposure to asbestos.
18. Question 4.6 of the Statement of Particulars requests the plaintiff to describe the level or intensity of exposure (low, medium or high).  In response to this question the plaintiff said “It is alleged the intensity of the Plaintiff’s exposure to asbestos depended on the particular job. On some occasions the Plaintiff’s exposure was extremely intense and on other occasions it was less intense” The next question requests that the plaintiff estimate as a percentage the proportion that this period of exposure constitutes of the total exposure.  The plaintiff’s response to this question is “The plaintiff cannot reliably do this”.  The plaintiff is obviously in the best position to make this estimate and it is undoubtedly of great assistance if he can do so.  It may even facilitate the ultimate resolution of the proceedings.  However as he is unable to provide any reliable estimate it is left to me to undertake that task.  
19. The difficulties that the defendants faced in reliably estimating the exposure is evidenced by the conflicting estimates that each of the defendants have reached in estimating his exposure as well as which category the defendants fell into: see Schedule A at the conclusion of this determination.  
20. I should note that neither BHP nor Amaca submitted a numerical estimate of the total exposure.  In its original reply Amaca made a calculation but in its Amended Reply (truncated) withdrew its previous answer and did not make submissions on the numerical apportionment between the defendants.
Categorising the Parties       

21. The categorisation of the parties was the subject of much dispute between the defendants.  The principal issue was whether certain of the defendants (in particular BHP and Babcock) should be categorised as both category 1 and category 2 defendants.

22. In its further Amended Reply BHP submitted that the parties should fall into the following categories:

Category 1




Category 2

Amaca





BHP








Babcock








CCRE








Norman J Hurll








Pasminco

It rejects the submission of other defendants that it was an “installer” for the purposes of the Standard Presumptions on the basis that it neither designed nor installed equipment that used asbestos as part of its design.  It submits that it was in the business of steelmaking and any exposure to asbestos by the plaintiff was incidental to that work.

23. Babcock submitted that the defendants fell into the following categories:
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Babcock

 






CCRE

Norman J Hurll




Norman J Hurll

Pasminco





Pasminco

Babcock did not expand on its submissions as to why the various parties fit within its proposed categories.

24. CCRE makes two sets of submissions in respect of the categorisation of the parties.  Its principal submission is that when employed by BHP, Babcock, Norman J Hurll and Pasminco Mr Fowell was exposed to asbestos products whilst personally performing “hands on installation work” in the course of his employment.  On that basis the parties are categorised as follows (Alternative A):
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It then made submissions based on an alternative scenario that the defendants were categorised as follows (Alternative B):
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Norman J Hurll








Pasminco
25. Pasminco and Norman J Hurll submit that the defendants fell into the following categories:
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Norman J Hurll








Pasminco

26. Amaca submits in its Amended Reply that the parties should fall into the following categories:
Category 1
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Amaca





BHP
CSR





Babcock

Babcock 





CCRE







Norman J Hurll








Pasminco
27. CSR submitted that every party should be designated a Category 1 defendant on the basis that each was a manufacturer, supplier or installer of asbestos products.  On its construction none of the parties are category 2 defendants.

28. On review of the plaintiff’s Statement of Particulars it is fair to characterise most of the work he was involved in was building or refurbishing furnaces and kilns.  He was by profession a qualified bricklayer.  He often used asbestos in that role.  The issue is which of the defendants can be categorised as an “installer” for the purposes of Clause 5(2)(a) of the Standard Presumptions.  The note to that clause provides:

“11 For example, the category of installer would include the designer and manufacturer of particular plant and equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions”  
29. It is a fine line as to which category the parties fall into.  I accept BHP’s submission that it was in the business of steelmaking.  It did use kilns in its facilities but I am satisfied that there is sufficient ambiguity as to whether it was the “designer and manufacturer of particular plant or equipment”.  Similarly CCRE and Norman J Hurll employed Mr Fowell as a bricklayer, and that was their core business.  I do not accept the submission (made by CCRE) that an “installer” for the purposes of the Standard Presumption is any employee who performs installation work in the course of their employment.  That is why builders are not installers for the purposes of the Standard Presumptions.

30. I accept the submission of most parties (including Babcock itself) that it was a manufacturer or installer for the purposes of the Standard Presumptions.  Accordingly I conclude that the parties are to be properly categorised as follows:
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Norman J Hurll








Pasminco

Should the Standard Presumptions be varied?
31. Babcock and CCRE did not submit that the presumptions should be varied by reason of the knowledge of the category 2 defendants.

32. Norman J Hurll submitted that the standard presumptions should be varied as against BHP by reason of its size and sophistication.  Pasminco joined in that submission. 
33. BHP submitted that there was evidence that it had taken steps to protect employees against the hazards of asbestos from about 1969.  It submitted that the Standard Presumptions should not be varied against it and submitted:

“..even if the Assessor accepts in general terms that BHP had actual knowledge of the asbestos hazard from 1969, not only should the Standard Presumptions not be varied as against BHP, they should be varied to the maximum extent possible as against Amaca”: Amended Reply pg 24.

BHP made lengthy submissions as to Amaca’s level of knowledge of the dangers of asbestos.  I have not taken those into account in deciding whether to increase the proportion against Amaca.  I do so because Cl 5(6)(a) provides that the level of knowledge of a Category 1 defendant should not be adjusted by reason of the fact that it is already fixed with actual knowledge. 

34. Amaca submits that BHP and Babcock should be fixed with actual knowledge.  Further, it submits that in accordance with decisions such as (Re Floro) Bluescope Steel (AIS) Pty Ltd v Amaca Pty Ltd [2007] NSWDDT 27 and Re Lawrence( BHP Billiton Ltd v Amaca Pty Ltd [2003] NSWDDT 18 the culpability of BHP and Amaca should be equal.  

35. CSR did not submit that the presumptions should be varied as its principal submission was that all parties are category 1 defendants.

36. Every case on apportionment turns on its own facts.  There is some attraction to the submission that it is appropriate to increase the proportion attributed to BHP by reason of the fact that it is a large and sophisticated organisation.  The difficulty I face is that beyond the bare submission made by several of the defendants there is not a great deal of material to guide me regarding that submission, particularly for the 1950s era when Mr Fowell was employed by BHP.  At present I am left to guess what knowledge BHP had regarding asbestos in that period and rather than make that guess I prefer to rely on the Standard Presumptions as they are prescribed in the Table in Cl 5.  Accordingly, and with some hesitation, I do not propose to adjust the Standard Apportionments in respect of any of the defendants.    

37. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:

(a) The disease suffered is asbestosis and pleural plaques.  Those are divisible diseases;

(b) The length of exposure was approximately 24 years commencing in 1951 and ceasing in about 1975.  Mr Fowell recalls that at times his exposure was heavier and more frequent with certain employers. 
(c) Exposure to asbestos occurred in the 1950s, 1960s and 1970s.

(d) In respect of each defendant, except for Amaca and CSR, the relationship of Mr Fowell to them was employer/employee.  Each of his employers were large industrial organisations but his principal purpose for employment in each case was as a skilled bricklayer, rather than a dedicated asbestos worker.

(e) Most, but not all potential defendants, have been joined to the claim.
(f) No effective steps were taken to minimise Mr Fowell’s exposure until at least the 1970s. 

38. Given that Mr Fowell’s exposure commenced in the 1950s and ceased in the 1970s I think it can be inferred that all of his exposure is causative of his current injuries.
39. I must first determine the separate periods of exposure:

Pre 1 January 1961 Exposure (Period A)
	Employer
	Months
	Description of Intensity
	Description of Duration
	Proportion contribution

	BHP
	60
	Enormous
	Daily
	Amaca 75%
BHP 25%

	Babcock
	12
	Enormous quantities
	Almost daily
	Amaca 37.5%
Babcock 62.5%

	Woodall-Duckham
	6
	Unclear
	Daily
	Amaca 100%

	Total Period A
	78
	
	
	


1 January 1961 – 31 January 1978 Exposure (Period B)

	Employer
	Months
	Description of Intensity
	Description of Duration
	Proportion contribution 

	BHP
	6
	Large quantities
	Daily
	Amaca 65%

BHP 35%

	CCRE
	9
	Large quantities
	Almost daily (not as intense as BHP or Babcock)
	CCRE 100%

	Norman J Hurll 
	48
	Large quantities
	Weekly/several times per week
	Amaca 65%
NJH 35%

	Simon Carves
	3
	Light
	Asbestos ropes most days
	NIL (see below)

	Pasminco
	24
	Large quantities
	Weekly
	Amaca 65%

Pasminco 35%

	BHP
	24
	Large quantities
	Almost daily
	Amaca 65%

BHP 35%

	Pasminco
	48
	Large quantities
	Almost daily
	Amaca 65%

Pasminco 35%

	Total Period B
	159
	
	
	


I should note that I have considered the Simon Carves exposure to be de minimus on the basis that it was exposure to asbestos rope for a period of 2 – 3 months.  
I did not attribute any proportion of CCRE’s liability to a manufacturer as the plaintiff did not identify a particular manufacturer of the asbestos rope he used in this period.

His lifetime exposure is 237 months.  Period A is 78 chronologically 32.9% of his lifetime exposure.  Period B is 67.1%. 

The heaviest exposure was in Period A it is appropriate to increase that proportion (this being a divisible disease).  Adjusting the proportions based on Mr Fowell’s description of intensity of exposure (an obviously inexact task) I adjust the lifetime exposure to the following:
Period A – 40%

Period B – 60%

Final Proportions
	Employer
	Months
	Proportion of Period A
	Proportion of Total
	

	BHP
	60
	60/78
	30.76%
	Amaca 23.07%

BHP 7.69%

	Babcock
	12
	12/78
	6.15%
	Amaca 2.3%

Babcock 3.84%

	Woodall-Duckham
	6
	
	3.09%
	Amaca 3.09%

	Total Period A
	78
	
	40%
	40%


	Employer
	Months
	Proportion of Period B
	Proportion of Total
	

	BHP
	6
	6/159
	6/159 x 0.6 =

2.3
	Amaca 1.5%

BHP 0.8%

	CCRE
	9
	9/159
	3.4
	CCRE 3.4%

	Norman J Hurll 
	48
	48/159
	18.1
	Amaca 11.8%
NJH 6.3%

	Pasminco
	24
	24/159
	9.1
	Amaca 5.9%
Pasminco 3.2%

	BHP
	24
	24/159
	9.1
	Amaca 5.9%
BHP 3.2%

	Pasminco
	48
	48/159
	18.1
	Amaca 11.8%
Pasminco 6.3%

	Total Period A
	
	
	60.1%
	60.1%


Total Apportionments
40. The apportionments then are:

BHP 

7.69% + 0.8% + 3.2% = 11.69%

Babcock 





3.84%

CCRE





3.4%


Norman J Hurll




6.3%

Pasminco



3.2% + 6.3% = 9.5%



Amaca
23.07 + 2.3 + 3.09 + 1.5% + 11.8% + 5.9% + 5.9% + 11.8% =  65.3% (rounding down)
Apportionment between Amaca and CSR

41. Amaca and CSR manufactured certain products during the Hardie-BI partnership.  The partnership commenced in about September 1964 and included some of the products described by the plaintiff in his Statement of particulars such as millboard, caposite and K-Lite.  
42. Amaca submitted that a global approach should be taken on the basis that any exposure to asbestos during the Hardie-BI partnership years (ie 10 of 24 years) should be attributed to the partnership.  Using my calculations that would split the Amaca liability to 65.3% x 14/24 = 38.1% and CSR = 27.2%.  That assumes that there has been 24 years of continuous exposure.  As is evident from the above and from Mr Fowell’s Statement of Particulars he was not continuously exposed during his lifetime.

43. CSR submit that it should only be liable for the period 1964 – 1974 and in respect of the products which are identified as manufactured by the Hardie-BI partnership.  I could not follow the reasoning behind the calculations provided by CSR but the effect of its submission was that of the 28% liability of the manufacturers Amaca was responsible for 20% and CSR 8 %.
44. Assuming that Mr Fowell was exposed to Hardie-BI product for half of the Norman J Hurll period as well as in the two latter Pasminco periods and the BHP period that comes to about 23.6% of the manufacturers’ liability.  I propose to split that equally between CSR and Amaca.  Accordingly CSR’s liability is 11.8% (half of 23.6%) and Amaca 53.5%.
45. In summary the liabilities are:

BHP 

11.69%

Babcock 

3.84%

CCRE

3.4%


Norman J Hurll
6.3%

Pasminco

9.5%



Amaca

53.5% 

CSR

11.8%

46. I appoint Amaca as the Single Claims Manager.
………………………………………………..

David Jay

Contributions Assessor
8 September 2008

Summary of Submissions on Liability
	
	BHP
	Babcock
	CCRE Alternative 1
	CCRE Alternative 2
	Norman J Hurll
	Pasminco
	Amaca

	BHP Liability
	
	28.55%
	23%
	12%
	10.50%
	10.50%
	

	Babcock Liability
	
	3.61%
	6%
	3%
	1.23%
	1.23%
	

	CCRE Liability
	
	3.75%
	1%
	1%
	1.29%
	1.29%
	

	Norman J Hurll Liability
	
	9.92%
	8%
	4%
	8.66%
	8.66%
	

	Pasminco Liability
	
	20.10%
	28%
	14%
	10.36%
	10.36%
	

	Amaca Liability
	
	34.10%
	34%
	66%
	67.96%
	67.96%
	


PAGE  
15

