IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 234 of 2009



BETWEEN: 

ALAN JAMES FORD

Plaintiff 

AND

AMACA PTY LTD

First Defendant

AND

SELTSAM PTY LTD

Second Defendant/Cross Claimant
AND
NSW LAND AND HOUSING CORPORATION
Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 13 May 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  

2. The Registrar has asked me to appoint a Single Claims Manager.

3. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions). 

4. The plaintiff is Alan James Ford.  He sues Amaca Pty Ltd (Amaca) and Seltsam Pty Ltd (Seltsam) seeking damages for injuries he alleges he suffers as a result of occupational inhalation of asbestos.  Mr Ford alleges that he suffers from asbestosis and asbestos related pleural disease (arpd). 
5. Seltsam has filed a cross claim joining the New South Wales Land and Housing Corporation (Land and Housing).
Mr Ford’s Exposure to Asbestos

6. Mr Ford commenced employment in 1957 with R H France as an apprentice fibrous plasterer.  He worked for Mr France from 1957 to 1972 at sites including Goulburn, Wollongong, Crookwell, Mittagong, Bowral, Moss Vale and Bundanoon.
7. 9 out of 10 jobs he worked on were building new homes.  There was no demolition involved, the houses were constructed from scratch.  On a few occasions he was required to remove “fibro” from existing houses.  He would break up the asbestos and dust evolved.

8. Mr Ford recalls using tilux, villaboard and versilux in the bathrooms of some of the homes he assisted in constructing.  He cut it to size with fibro cutters or a handsaw.  He blew dust away and wiped the residue away with his hands.

9. He says that “At least 9 out of 10 jobs involved putting up fibro (either tilux, villaboard or versilux ...in the bathroom and toilets”.

10. Tilux and villaboard was also used in the kitchen to line the walls around the sink and the cupboards.

11. Mr Ford believes that he was exposed to asbestos dust about twice a week when working for Mr France.  
12. Mr Ford says in respect of his work on Land and Housing sites:

“RH France also did some work on Housing Commission houses at Picton, Bowral, Mittagong, Bargo and Crookwell.  The Housing Commission homes were all fibro homes.  They put fibro on the outside and we put fibrous plaster on the inside.  When I was working on these homes, there were always other houses being built and there was always carpenters cutting asbestos cement fibro building products with power saws.  When they did this I could see clouds of dust and I could not help but inhale it.  I left RH France in 1972”.  

13. Mr Ford then got a job with Wagga Plasterworks from 1973 to 1979.  He did the same type of work as he did for RH France except that in the bathrooms and toilets he mainly used villaboard.  The rest of the houses were gyprock.  Villaboard was also used in the laundry.  He did not use villaboard in the kitchens.
14. He occasionally did demolition work about once a month.  He does not say if this work involved exposure to asbestos.
15. He believes he was exposed to asbestos one a week at Wagga Plasterworks.  Wagga Plasterworks had a contract with Land and Housing and he worked on homes at Lake Cargellico, Narrandera, Ardlethan, West Wyalong and Temora.

16. In 1999 Mr Ford worked for Metal Design.  He was not exposed to asbestos on a day to day basis.  He did recall pulling out a “ceiling made of fibro for one of the bosses sons...the old ceiling appeared to be made of fibro however there was not much dust in the new ceilings”.

17. From 2001 until 6 August 2008 Mr Ford worked for Mark Hallam.  He says that “on occasion” he pulled out old fibro with lagging on it.  He was provided with a mask but did not use it.  There were proprietary markings on the fibro but Mr Ford cannot recall what they were.

18. Mr Ford was unable to provide an estimate of his any given period of exposure as a percentage of his total exposure (Reply Q 4.7).

19. Accepting that Mr Ford has done the best he can the description of exposure to asbestos is not very enlightening.  With the absence of detail it makes it extremely difficult to undertake an accurate assessment of the liability of each party.  In some cases his recollection does not appear to fit with the facts.  For instance, although he says he was exposed to villaboard and versilux from 1957 both products appear to only have been manufactured from about 1967.  As will be seen below, doing the best I can, I am left to fill the gaps based on reasonable inferences or assumptions.

20. All of the parties agree that the following categorisations apply:

Amaca and Seltsam

Category 1

Land and Housing 

Category 2

Amaca’s Submissions
21. Amaca does not admit that Mr Ford suffers from asbestosis and arpd.  

22. Amaca says that it manufactured tilux, versilux and villaboard.  It admits manufacturing villaboard only post 1977.  It says that the references to “fibro” and “lagging” do not identify a product by name such that it can be attributed to it.
23. Amaca admits that it manufactured tilux from 1937 – 1982, villaboard from 1977 – 1982 and versilux from 1967 – 1982.  Prior to 1982 it did not print warnings on its ac sheeting products.

24. In respect of assessing apportionment Amaca says that where there is more than one defendant in a particular category the liability should be attributed equally unless there is a good reason not to do so.
25. In summary Amaca submits that the plaintiff’s exposure is from 1957 to 1979.  Split between Period A (1957 – 1960) comprising 18% and Period B (1961 – 1979) being the other 82%.  It has disregarded, for the purposes of its calculations, any exposure post 1979.
26. For period A the Standard presumptions of Category 1 (75%) and Category 2 (25%) apply to give the following apportionments:

Amaca

½ x 75% x 18% = 6.75%

Seltsam
 
½ x 75% x 18% = 6.75%

Land and Housing
25% x 18% = 4.5%

27. For period B Amaca points to the fact that it did not manufacture Villaboard pre 1977 and, allowing for an adjustment, the following apportionments apply:
Amaca



23.725%

Seltsam



29.575%

Land and Housing

28.7%

28. The total liability is as follows:

Amaca



30.475%

Seltsam



36.325%

Land and Housing

33.20%

Seltsam’s Submissions

29. Seltsam accepts that the plaintiff suffers from pleural plaques but otherwise does not admit Mr Ford suffers other asbestos related conditions.
30. Seltsam says that it manufactured and supplied villaboard between 1967 and July 1977.  After July 1977 Amaca was the manufacturer and supplier.  Seltsam confirms that tilux and versilux were supplied by Amaca.
31. Seltsam submits that the reference to “fibro” is a colloquial reference to Fibrolite, an Amaca product manufactured since 1937.  

32. Seltsam says that its liability can only be in respect of villaboard and for the period that it manufactured it between 1967 and 1977.  It should have no liability before or after those dates.
33. Seltsam makes a further important submission in respect of the liability with Mark Hallam.  It says that as no manufacturer is identified it is an “empty chair” where the liability falls to none of the defendants or cross defendant.

.

34. Seltsam calculates the apportionments as follows:

Amaca


37.145%

Seltsam


10.665%

Land and Housing
24.06%
Empty Chair

28.13%

Land and Housing’s Submissions 

35. Land and Housing admits that it occupied and/or controlled sites in the Southern Highlands as described by Mr Ford but says there is insufficient particularity for it to admit that it controlled sites that he worked at.  Land and Housing does not admit that Mr Ford was to asbestos dust and fibre exposed on any of the sites it occupied or controlled.
36. Land and Housing submits that the proportion borne by the category 1 defendants should be increased such that they each bear a higher proportion individually than Land and Housing.  In support of that submission it refers to note 13 of the Standard Presumptions which states:

“If there is more than 1 category 1 defendant in periods B or C, and only 1 category 2 defendant, the Contributions Assessor might wish to increase the collective share of the category 1 defendants so that the individual shares are larger than the share of the one category 2 defendant to reflect the greater culpability, if appropriate”.

37. Relying on that contention Land and Housing says the standard apportionments should be amended as follows:

Period A

Category 1 defendants: 
85%




Category 2 defendant:
15%

Period B

Category 1 defendants: 
80%




Category 2 defendant:
20%

Period A

Category 1 defendants: 
75%




Category 2 defendant:
25%

38. Land and Housing says that on Mr Ford’s own evidence he does not contend that he only worked on Land and Housing sites for RH France.  It attaches a letter from Mr Ford’s solicitors which states that 40% of his total exposure during his employment with Mr France was on Land and Housing sites.  That evidence is instructive to show what liability Land and Housing should be fixed with.

39. Land and Housing submit that there is no evidence that Mr Ford was exposed to asbestos in his period of employment at the Wagga Plasterworks.  I will address that submission further below.

40. Taking into account this adjusted apportionment Land and Housing suggests the following apportionments:
	Employer
	Period
	Amaca
	Seltsam
	Land and Housing

	RH France
	1957 – 1961
	8.1733%
	8.1733%
	1.0434%

	
	1961 – 1973
	23.9982%
	23.9982%
	4.1736%

	Wagga Plasterworks
	1973 – 1979
	13.045%
	13.045%
	Nil

	
	1979
	2.175%
	2.175%
	Nil

	Total
	47.3915%
	47.3915%
	5.217%


Findings

41. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:

(a) The disease suffered is alleged to be asbestosis and arpd.  Those are divisible diseases.
(b) Exposure to asbestos occurred during 4 periods of employment from 1957 – 1972, 1973 – 1979, 1999 and 2000 – 2008. 

(c) The exposure was intermittent and not intense but continued on a regular basis over an almost 50 year period.

(d) Mr Ford’s exposure was largely to asbestos cement sheeting manufactured and supplied by Amaca and Seltsam and working on jobs where sites were controlled or occupied by Land and Housing. 

(e) The asbestos he was exposed to was mostly chrysotile.

(f) No effective steps were taken to minimise Mr Ford’s exposure to asbestos in each role. 

42. I reject the submission by Land and Housing that there is no liability due to it in respect of the work undertaken by Mr Ford whilst with Wagga Plasterworks.  The description of his exposure in the Statement of Particulars is not particularly clear but it can be inferred that he was exposed to asbestos while he did work at Lake Cargellico, Narrandera, Ardlethan, West Wyalong and Temora.  The identification of those sites follows the statement “I estimate I was exposed to asbestos dust at least once a week when I worked on houses for Wagga Plasterworks”.
43. I accept that an adjustment needs to be made in favour of land and Housing on the basis that only 40% of the work at RH France involved Land and Housing.  I apply the same measure to the work with Wagga Plasterworks. 
44. I accept that the only product identified as manufactured by Seltsam is villaboard and that it was manufactured by it from 1967 to 1977. However that is not the end of the matter.  Mr Ford does say that when he worked for RH France on the Land and Housing homes were made entirely out of fibro.  Carpenters cut and sawed the fibro.  Where the manufacturer of that “fibro” product cannot be identified I think the liability should be borne equally between Seltsam and Amaca in respect of work undertaken on Land and Housing homes for both RH France and Wagga Plasterworks.

45. In respect of the work with Metal Design I consider that it did not make a material contribution to Mr Ford’s exposure.  He says that the old ceiling only appeared to be made of fibro and there was not much dust.

46. In respect of the exposure while employed by Mark Hallam I do not consider the liability is an “empty chair”.  He does identify that a lot of this work involved “pulling out old fibro sometimes with lagging on it”.  As Amaca and Seltsam were the principal suppliers of asbestos cement sheeting it can be inferred that the product being removed was manufactured or supplied by them.  Not being able to distinguish between them I consider the liability should be apportioned equally. 
47. Applying the methodology in Cl 5(8) of the Standard Presumptions I consider that Mr Ford’s exposure while employed by RH France should have a variable weighting on the basis that he was exposed twice a week whereas for the Wagga Plasterworks and Hallam periods he was exposed once per week.  I consider the intensity of exposure to be equal in each period.

48. Assuming each year was a full calendar year and that the adjusted apportionment is based on an estimate the following apportionments apply.
	Employer
	Period
	Proportion of Overall Exposure
	Adjusted Proportion 

	RH France
	Period A

1957 – 1960
	4/32 = 12.5%
	18

	
	Period B

1961 – 1972
	12/32 = 37.5%
	54

	Wagga Plasterworks


	Period B

1973 – 1978
	6/32 =  18.75%
	12

	
	Period C

1979
	1/32 = 3.1%
	2

	Mark Hallam
	Period D

2000 - 2008
	9/32 = 28.1% 
	14


49. For the period 1957 – 1960 Category A apportionments apply.  I do not adjust those apportionments.  Land and Housing is on risk for 40% of that time and I accept that Seltsam is only on risk for the period the unidentified “fibro” was used on Land and Housing homes.  My calculation is as follows:

For the 40% period that involved Land and Housing and Seltsam:

Seltsam


40% x 75% x 50% = 15%

Amaca


40% x 75% x 50% = 15%

Land and Housing
40% x 25% = 10%

Applying then adjusted apportionment to this period (ie 18% of the total exposure) gives:

Seltsam


18% x 15% = 2.7%

Amaca


18% x 15% + 18% x 60% = 13.5%

Land and Housing  
18% x 10% = 1.8%
Subtotal = 18%

50. The next period is from 1961 to 1966 (when Seltsam commenced manufacturing villaboard).  That is 6 years of the period 1961 – 1972.  Applying the same reasoning as the previous paragraph my calculation is as follows:

For the 40% period that involved Land and Housing:

Seltsam


40% x 65% x 50% = 13%

Amaca


40% x 65% x 50% = 13%

Land and Housing
40% x 35% = 14%

Applying then adjusted apportionment to this period (ie half of 54% of the total exposure) gives:

Seltsam


(50% x 54%) x 13% = 3.5%

Amaca


(50% x 54%) x 13% + (50% x 54%) x 60% = 19.7%

Land and Housing  
 (50% x 54%) x 14% = 3.8%

Subtotal = 27%

51. The next period is 1967 to 1972 (half of the 54%).  In this period I consider the liability of the category 1 defendants to be equal.

For the 40% period that involved Land and Housing:

Seltsam


40% x 65% x 50% = 13%

Amaca


40% x 65% x 50% = 13%

Land and Housing
40% x 35% = 14%

Applying then adjusted apportionment to this period (ie half of 54% of the total exposure) gives:

Seltsam


11.6%

Amaca


11.6%

Land and Housing  
(50% x 54%) x 14% = 3.8%

Subtotal = 27%

52. The Wagga Plasterworks period covers 1973 to 1979.  Mr Ford says he mainly worked with villaboard.  I will assume for the purposes of this calculation that other asbestos cement sheets were not significant.  Therefore Amaca has no liability for the period 1973 to 1977 except for the use of “fibro” on the Land and Housing buildings.  Amaca has the whole liability for 1978 and 1979 in respect of villaboard.  The apportionments are as follows for 1973 – 1977 (Period B):
For the 40% period that involved Land and Housing:

Amaca


5/6 x 12% x 65% x 40% x 50% = 1.3%

Seltsam


5/6 x 12% x 65% x 40% x 50% = 1.3%
Land and Housing
5/6 x 12% x 35% x 40% = 1.4%

Seltsam


60% x 5/6 x 12% = 6%


Subtotal = 10%

53. For 1978 (Period B) the following apportionment applies:

For the 40% period that involved Land and Housing:

Seltsam


1/6 x 12% x 65% x 40% x 50% = 0.25%

Amaca


1/6 x 12% x 65% x 40% x 50% = 0.25%

Land and Housing
1/6 x 12% x 35% x 40% = 0.3%

Amaca


60% x 1/6 x 12% = 1.2%


Subtotal = 2%

54. For 1979 (Period C and 2% of the total) the following apportionment applies:

For the 40% period that involved Land and Housing:

Seltsam


2% x 60% x 40% x 50% = 0.24%
Amaca


2% x 60% x 40% x 50% = 0.24%

Land and Housing
2% x 40% x 40% = 0.32%

Amaca


60% x 2% = 1.2%


Subtotal = 2%

55. For the Mark Hallam period I propose to split the period equally between the manufacturers giving 7% each.

Subtotal = 14%

56. The total liabilities are as follows:

Amaca = 13.5 + 19.7 + 11.6 + 1.3 + 1.45 + 1.44 + 7 = 55.99% 
Seltsam = 2.7 + 3.5 + 11.6 + 7.3 + 0.25 + 0.24 + 7 = 32.59%
Land and Housing = 0.32 + 0.3 + 1.4 + 3.8 + 1.8 = 11.42%
Total = 100%
57. Applying Clause 61 of the Regulation Amaca is the primary defendant.  Pursuant to Cl 61(5) I select Amaca as the first Single Claims Manager.  Seltsam is the second Single Claims Manager. 
………………………………………………..

David Jay

Contributions Assessor

21 May 2010
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