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IN THE DUST DISEASES TRIBUNAL
OF NEW SOUTH WALES 
DDT No. 111 of 2011; 111/11/1; 111/11/2
KENNETH BRIAN FISHER
Plaintiff

BLUESCOPE STEEL (AIS) PTY LIMITED
First Cross-Claimant
AMACA PTY LIMITED
First Cross-Defendant
WALLABY GROUP (BAE) PTY LIMITED (IN LIQUIDATION)
Second Cross-Defendant
NORMAN J HURLL & CO (AUSTRALIA) PTY LIMITED
Third Cross-Defendant
ANDRECO-HURLL REFRACTORY SERVICES PTY LIMITED
Fourth Cross-Defendant

BHP BILLITON LIMITED

First Defendant

BLUESCOPE STEEL (AIS) PTY LIMITED
Second Defendant

BHP BILLITON LIMITED
Second Cross-Claimant

AMACA PTY LIMITED
First Cross-Defendant

WALLABY GROUP (BAE) PTY LIMITED (IN LIQUIDATION)
Second Cross-Defendant

NORMAN J HURLL & CO (AUSTRALIA) PTY LIMITED
Third Cross-Defendant

ANDRECO-HURLL REFRACTORY SERVICES PTY LIMITED
Fourth Cross Defendant

CONTRIBUTIONS ASSESSMENT

Referral
The Registrar has referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment between the defendants and the cross-defendants herein. 
The determination is to be made on the papers, on the assumption that each of the defendants and cross-defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49(4) of the Regulations, the determination must be made solely on the basis of the plaintiff’s statement of particulars, the defendants’ and cross-defendants’ replies to the claim and cross-claims and the Standard Presumptions referred to above. 

The Papers
In this matter I have had regard to the contents of the following documents: 

1. The plaintiff’s statement of particulars filed 5 July 2011. 
2. The reply of the first defendant (hereinafter “BHP”) filed 19 August 2011.
3. The reply of the second defendant (hereinafter “Bluescope”) filed 15 July 2011.
4. The reply of the third cross-defendant to the first cross-claim (hereinafter “NJH”) filed 24 August 2011.

5. The reply of the third cross-defendant to the second cross-claim (hereinafter “NJH”) filed 24 August 2011.

6. The reply of the first cross-defendant to the first cross-claim (hereinafter “Amaca”) filed 31 August 2011.

7. The reply of the first cross-defendant to the second cross-claim (hereinafter “Amaca”) filed 31 August 2011.
8. The amended reply of the third cross-defendant (NJH) to the first cross-claim filed 2 September 2011.
9. The amended reply of the third cross-defendant (NJH) to the second cross-claim filed 2 September 2011. 

10. The plaintiff’s amended statement of particulars filed 7 September 2011.

11. The supplementary reply of the second-defendant (Bluescope) filed 13 September 2011.

12. The supplementary reply of the first cross-defendant (Amaca) to first cross-claim filed 16 September 2011.

13. The supplementary reply of first cross-defendant (Amaca) to second cross-claim filed 16 September 2011.

14. The supplementary reply of first defendant (BHP) filed 13 September 2011.

15. The supplementary reply of second defendant (Bluescope) filed 13 September 2011.

16. Reply of second cross-defendant (hereinafter referred to as BAE) in reply to both cross-claims filed 19 September 2011.

The Plaintiff’s Particulars

The plaintiff’s first statement of particulars (filed 5 July 2011) revealed that he was diagnosed as suffering from mesothelioma in April of this year.
Mesothelioma is an indivisible condition meaning that all exposures to asbestos can be considered causative (barring the most trivial).

These particulars provide a summary of his work history from 1956 until his retirement in 2006.  Between 1956 and 1962 he worked in occupations which did not involve any exposure to asbestos.
From 14 January 1963 until 2006 the plaintiff says he worked as a refractory bricklayer’s labourer for a company identified in his particulars as Andreco-Hurll Refractory Services Pty Limited.  It emerges from other documents that in fact the plaintiff was originally employed by a company known as Norman J Hurll & Co (Australia) Pty Limited on 14 January 1963 until 1986 after which time he was employed by a successor company Andreco-Hurll Refractory Services Pty Limited.
The plaintiff’s particulars assert that during his employment with NJH he worked on the rebuilding, upgrading, demolition and maintenance of furnaces, boilers, coke ovens, hearths and various other pieces of equipment at sites around Australia.
The plaintiff worked on the construction of coke ovens at the Bluescope premises at Port Kembla and was personally involved in cutting asbestos blocks used to insulate regenerator checker chambers which supplied heat for coke ovens.

He describes being involved in the application of insulation materials containing asbestos to equipment and also removing old insulation materials from the linings of furnaces and other equipment when refurbishment activities were being conducted.
He worked in the steelworks of BHP at Newcastle doing similar type of work again involving significant exposure to asbestos.

He also describes performing the same kind of work and having the same sort of exposure at the steelworks at BHP in Whyalla.
The plaintiff worked on other sites (not being steelworks) in Hobart (Electrolytic Zinc), Townsville (Queensland Nickel) and Weipa, Queensland (Comalco).
He also worked in a dairy products factory at the port of Portland in Melbourne in the mid to late 60s.  

The plaintiff’s original statement of particulars described in a general way the sort of exposure to asbestos he had experienced during his working career without providing much particularity or specificity regarding places, periods, dates and intensity of exposure.

I note that these particulars would have been prepared approximately two months after the plaintiff was diagnosed as suffering from mesothelioma and probably during a period when he was undergoing treatment for this condition.

It is entirely explicable that the plaintiff may have been distracted and perhaps unable to focus on the fine details of a working career which spanned 25 years.
On 7 September 2011 the plaintiff filed an amended statement of particulars providing information additional to that which was provided in his original document regarding his exposure to asbestos during his employment with NJH.  

Clause 29(1) of the Regulation permits a party to “change the facts on which the party relies inter alia if the change is due to the plaintiff remembering facts only after serving the plaintiff’s statement of particulars…”
The plaintiff’s solicitor has explained that the additional information contained in the plaintiff’s amended statement of particulars was only recalled by him after 19 July 2011 and I have no difficulty in accepting that with the passage of time the plaintiff has recalled more detail about his exposure to asbestos during his working career than he was originally able to recall when his original statement of particulars was being compiled.  

In the amended particulars, the plaintiff says that between 85 and 90 percent of his exposure to asbestos dust and fibres occurred at the Newcastle Steelworks, the Port Kembla Steelworks and the Whyalla Steelworks.
The plaintiff describes how these premises were full of asbestos insulation in those days with asbestos materials being used to insulate steampipes and boilers, coke ovens, blast furnaces and other heated vessels.

The plaintiff says that when he was working at these sites it was usually during shutdown and a lot of other maintenance work was being carried out which generated large quantities of asbestos dust as pipe fitters, boilermakers and laggers removed and replaced asbestos insulation materials on the various pieces of equipment undergoing repair and maintenance during the shutdown.
The plaintiff provides additional information regarding the type of work he was required to perform at the Port Kembla Steelworks and says he was exposed to asbestos dust particulars and fibres on an almost daily basis.
In relation to the Newcastle Steelworks the plaintiff describes working on the rebuild of the number 4 blast furnace, construction of the number 5A coke ovens, the reline of number 1, number 2, number 3 and number 4 Blast Furnaces in the late 1970s or early 1980 and construction of the Battery coke ovens in about 1980.
He also includes additional information regarding his work at BHP in Whyalla where he had to cut asbestos blocks using a dry cutting brick saw.

I do not intend to include a detailed summary of the plaintiff’s work history but I infer from both his original statement of particulars and the amended particulars that working as a refractory bricklayer’s labourer he had a very high degree of exposure to materials containing asbestos over many years.

In his amended particulars, the plaintiff estimated that about 30 percent of his exposure to asbestos at steel mills (85 to 90 percent of total exposure) occurred at Port Kembla.  About 50 to 60 percent of his exposure at steel mills (85 to 90 percent total exposure) occurred at the Newcastle Steelworks and about 15 percent of such exposure occurred at BHP at Whyalla.

By inference one can conclude that the plaintiff’s other exposure at workplaces not being steel mills was in the range 10 to 15 percent.
For the purposes of this contributions assessment, I find that 15 percent of the plaintiff’s exposure to asbestos whilst working for NJH occurred at other sites not being the Steelworks at Newcastle, Port Kembla or Whyalla.

I find that 85 percent of the plaintiff’s exposure to asbestos when he was working for NJH occurred at those three steel mills.

This means that the plaintiff’s exposure to asbestos when working for NJH can be calculated as occurring in the following way:

1. At other sites – 15%
2. At the BHP Steelworks at Newcastle (55% of 85%) – 46.75%
3. At the BHP Steelworks at Port Kembla (30% of 85%) – 25.5%

4. At the BHP Steelworks at Whyalla (15% of 85%) – 12.75%

Period of Exposure
The plaintiff commenced working for NJH on 14 January 1963 and continued working for that company until 1986.  His employment then was transferred to a successor company (Andreco-Hurll) but for the purposes of this contributions assessment I intend to treat both employers as being the same entity (herein referred to as “NJH”).
In Amaca’s reply to Bluescope’s cross-claim it is suggested that the total period of exposure for the purposes of this contributions assessment should be taken to be 25 years commencing 14 January 1963 and ending 14 January 1988 and I accept this submission as representing a reasonable conclusion to reach from the available material.
Time on Risk Approach
In my opinion, it is appropriate to adopt a “time-on-risk” approach for the purposes of this contributions assessment.
The plaintiff worked for 25 years for NJH and was exposed to asbestos in the way described in his particulars throughout that period.

Most of the 25 years falls into Period B referred to in clause 5 of the Standard Presumptions and the balance falls into Period C.

The “time-on-risk” can be apportioned as follows:

14/1/1963 to 31/12/1978
192 months out of a total of 300 months

64%

1/1/1979 to 14/1/1988
108 months out of a total of 300 months

36%

Accordingly, the total exposure of the plaintiff to asbestos materials in the course of his employment with NJH can be apportioned as follows:  

1. Working at other sites not being steelworks – 




        15%

2. Between 14/1/63 and 31/12/78 working at the various steel plants noted above –54.4%

3. Between 1/1/79 and 14/1/1988 working at the steel plants referred to above –     30.6%
        100%

Categorisation
All parties submit and I accept that Amaca and BAE should be placed in Category 1 as being manufacturers, suppliers and installers of products containing asbestos.
All parties submit and I accept that BHP and Bluescope should be placed in Category 2 as being occupiers of premises which contained asbestos.

Amaca and BAE submit that BHP and Bluescope should also be placed in Category 1 as being installers of products containing asbestos in their plants.  In support of this contention I have been referred to decisions of the Tribunal and decisions of other contributions assessors in other matters where BHP and Bluescope have in fact been placed in Category 2.

My reading of footnotes 10 and 11 to clause 5(2) of the Standard Presumptions causes me to conclude that the term “installer” when used in this context means a corporation or entity which engages in a business of installing asbestos products for others rather than in its own operation.
In addition, the allegations made by the plaintiff in his particulars do not suggest that at any time he was engaged in installing products containing asbestos at any of the steelworks when working for either BHP or Bluescope.

The plaintiff was working for a specialist refractory services provider who had presumably been retained by BHP and Billiton to do the specialist work which involved the plaintiff being exposed to asbestos products.

Accordingly I decline to include BHP or Bluescope in Category 1 for the purposes of this contributions assessment.
All parties submit and I accept that NJH should be placed in Category 2 as employer of the plaintiff.  BHP, Bluescope and BAE submit and I accept that NJH should also be placed in Category 1 because the principal activity of the company was as a specialist in combustion equipment, furnace erection and refractory installation.  These activities necessarily involved the installation of products containing asbestos and accordingly, in my opinion, NJH satisfies the criteria set out in footnote 10 and 11 to clause 5(2) of the Standard Presumptions.  Accordingly I consider that NJH should be also placed in Category 1 for the purposes of this contributions assessment.
Variation of Standard Presumptions
Amaca has submitted that the Standard Presumptions should be varied by the maximum allowable (20%) against BHP and Bluescope having regard to their size, sophistication and state of knowledge at the relevant time.
Amaca’s submission in this regard brings to mind the aphorism “the pot calling the kettle black” and I do not accept it.

Amaca itself was a large sophisticated organisation with its own research laboratories and however knowledgeable BHP and Bluescope may have been, Amaca itself was even more so.

As I understand it, the Standard Presumptions have been framed to reflect generally the relative state of knowledge existing in the various periods referred to therein differentiating between miners, manufacturers, suppliers and/or installers of products containing asbestos on the one hand and employers, occupiers and other defendants on the other.

Accordingly I do not accept that any variation of the Standard Presumptions is appropriate.
Complexity

In this matter I have been required to read two sets of particulars filed on behalf of the plaintiff and no less than 14 replies filed by the various defendants and cross-defendants.

I have not attempted to reproduce or summarise the matters submitted in the replies as in my view such an attempt would be unduly time consuming and confusing.

As I understand it, the contributions assessment mechanism is designed to provide a relatively quick, simple and common sense resolution to the apportionment of liability amongst defendants and cross-defendants in circumstances where the parties themselves, experienced as they may be, have failed to negotiate a satisfactory resolution.

Where the plaintiff has been diagnosed as suffering from mesothelioma the contributions assessment mechanism allows for and in my opinion requires a prompt resolution of the issue of apportionment so as to afford the plaintiff every opportunity of finalising his claim before succumbing to his disease.
Findings

I find for the purposes of this contributions assessment that the Category 1 defendants are:  Amaca, BAE and NJH.  For the purposes of this assessment Norman J Hurll & Co (Australia) Pty Limited and Andreco-Hurll Refractory Services Pty Limited are treated as one entity (NJH).

I find that the Category 2 defendants are:  Bluescope, BHP and NJH.

I find that 85% of the plaintiff’s total exposure to asbestos products occurred when working at the first defendant’s steelworks in Newcastle and Whyalla and the second defendant’s steelworks at Port Kembla.

I find that NJH, as employer of the plaintiff, is the only party liable for the remaining 15% of the plaintiff’s exposure.

In relation to the plaintiff’s exposure at the various steelworks noted above (85%) and applying the Standard Presumptions without any variations, the following calculations apply.

Period:  14 January 1963 to 31 December 1978 – 192 months (out of a total of 300 months) during which the plaintiff worked at the various steelworks noted above and received 54.4% of his total exposure.
Category 1

Amaca:  54.4% x 65% ÷ 3 = 



11.78%
BAE:  54.4% x 65% ÷ 3 = 



11.78%
NJH:  54.4% x 65% ÷ 3 = 



11.78%

Category 2

Bluescope:  54.4% x 35% ÷ 3 = 


  6.35%
BHP:  54.4% x 35% ÷ 3 = 



  6.35%

NJH:  54.4% x 35% ÷ 3 = 



  6.35%

Period:  1 January 1979 to 14 January 1988 – 108 months (out of a total of 300 months) during which the plaintiff was exposed to asbestos products when working for NJH at the various steelworks referred to above – 30.6% of his total exposure.
Category 1

Amaca:  30.6% x 60% ÷ 3 = 



6.12%

BAE:  30.6% x 60% ÷ 3 = 



6.12%

NJH:  30.6% x 60% ÷ 3 = 



6.12%

Category 2

Bluescope:  30.6% x 40% ÷ 3 = 


4.08%

BHP:  30.6 x 40% ÷ 3 = 



4.08%

NJH:  30.6 x 40% ÷ 3 (rounded) = 


4.09%
Summary
· Amaca – 11.78 + 6.12 = 



17.9%

· BAE – 11.78 + 6.12 =




17.9%
· NJH – = 15 + 11.78 + 6.35 + 6.12 +4.09 =

43.34%

· Bluescope – 6.35% + 4.08 = 



10.43%
· BHP – 6.35% + 4.08 = 



10.43%
   100%
Determination
I find that the plaintiff has contracted the disease of mesothelioma.
I find that the plaintiff was exposed to the inhalation of asbestos dust particles and fibres when working for NJH as a refractory bricklayer’s labourer between 14 January 1963 and 14 January 1988.
I find that 85% of the plaintiff’s exposure occurred when working at the Steelworks in Port Kembla (operated by Bluescope) and the Steelworks in Whyalla and Newcastle (operated by BHP).  

I find that 15% of the plaintiff’s exposure to asbestos products occurred when working for NJH at other sites around Australia and NJH is the only defendant sued in relation to this exposure.

Final Apportionment

As indicated above, I find that the final apportionment is:

· As against NJH


43.34%

· As against Amaca


17.9%

· As against BAE


17.9%

· As against Bluescope


10.43%

· As against BHP 


10.43%

I appoint NJH the Single Claims Manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  22 September 2011
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M. McDermott Esq

Barrister at Law

8th Floor Selborne Chambers 
174 Phillip Street

Sydney  N.S.W. 2000
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