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IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES
DDT No. 57/ 2010


BETWEEN: 

BARRY L FARRANT

Plaintiff

AND

ENERGY AUSTRALIA

Defendant/Cross Claimant
AMACA PTY LTD (formerly James Hardie & Coy Pty Ltd)

First Cross Defendant

COMCARE

Second Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. By letter dated 10 June 2010 I was appointed the Contributions Assessor by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations).

2. The plaintiff is Barry Farrant (Farrant) and he sues Energy Australia alleging that the mesothelioma and pleural effusions he has been diagnosed with occurred as a result of exposure to asbestos as an employee of Energy Australia.

3. Amaca Pty Ltd (Amaca) is joined as a cross defendant by Energy Australia.  Energy Australia alleges that Amaca is a joint tortfeasor as it supplied to Energy Australia the asbestos containing material that Mr Farrant was exposed to when he was employed by it.  It further alleges that Amaca is separately liable for the exposure Mr. Farrant alleges he experienced when he worked at the James Hardie Factory at Camellia.     

4. Comcare is joined as a cross defendant by Energy Australia on the basis that Mr. Farrant was exposed to asbestos while employed at sites occupied by the Royal Australian Navy and/or Department of Defence. 

5. Each of Energy Australia, Amaca and Comcare have filed Replies to Mr Farrant’s Statement of Particulars. 

6. The determination is to be made by me on the papers, on the assumption that the defendant and cross-defendant is liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (the Standard Presumptions).

Mr Farrant’s History of Exposure
7. Mr Farrant identifies two periods in which he was exposed to asbestos in his Statement of Particulars.  The first was while employed as an electrician by Dengate & McKinstry Pty Ltd from 1958 to 1971 (the D & M Period).  The second period of exposure is from 1971 to 1996 while employed by Energy Australia (the Energy Australia Period).
8. In his Statement of Particulars Mr Farrant refers to a Statement of Barry Farrant dated 21 April 2009 which is annexed and marked A (and later annexed and marked C).  That statement is not attached to the documents I have access to, although there is a statement from a colleague John Ayling.  In the absence of Mr Farrant’s statement dated 21 April 2009 the detail of his history of exposure is thin.

9. I should note that in the Statement of Claim Mr Farrant makes no allegations against any entity in respect of the D & M Period.  The only claim is in respect of the Energy Australia Period.

The Energy Australia Period
10. Mr Farrant alleges that while employed by Energy Australia he worked with asbestos by:

(a) Drilling through Zelemite;

(b) Working with or near high voltage cable wrapped in asbestos tape;

(c) Working in service trenches that contained asbestos fibro boxes.

11. His exposure occurred while working with asbestos products and around others who did so.  His exposure occurred throughout this period of employment.

12. Mr Farrant could not identify the supplier or manufacturer of those products.

13. The exposure occurred in and around Manly Warringah.

14. The intensity of exposure is described as “low at every location, except occasionally medium intensity of exposure”.

15. He believes his exposure to each product referred to above was “equal”. 

16. He estimates that the Energy Australia period is responsible for 2/3 of his lifetime exposure.

The D & M Period

17. Mr Farrant was an electrician employed by Dengate & McMinstry Pty Ltd (D & M) in the period 1958 – 1971.  D & M is not a defendant or cross-defendant.

18. Mr Farrant alleges that he was exposed to asbestos at premises including Grace Bros, Chatswood; Life Savers Factory, Lane Cove; Garden Island, Woolworths Stores, Wentworthville; Chatswood High School; James Hardie Factory, Camellia and a submarine base in Neutral Bay.

19. He could not give a reliable estimate the proportion of exposure at each location.

20. He describes his exposure to asbestos as “low at every location, except at James Hardie”.  The products he was exposed to was fibro, tape and lagging.  He says that he was exposed throughout the entire period of his employment.
21. There is a description of his exposure to asbestos in this period in the DDB documentation in the following terms:

“Mr Farrant advised that he worked at the garden island site for a time, installing new switchboards onto a wharf to power a crane.  He stated that he involved installing cable through service trenches that also contained some hot water pipes.  Mr Farrant recalled working on another project at Garden Island where he was installing wires in a service tunnel around a dry dock.  He stated that he recalled some of the water pipes hissing and leaking.

...

Mr Farrant stated that he carried out a short job at what he recalled was the James Hardie Factory at Camellia...Mr Farrant recalled that the factory was extremely dusty and that he had to wipe away layers of dust off all the surfaces and equipment that he was working on.

...

Mr Farrant advised that during the final couple of years with the company he worked at HMAS Platypus – a submarine base near Neutral Bay...Mr Farrant stated that drilling into the fibro released dust into the air.  He also advised that this occurred in a confined and poorly ventilated service tunnel”.   

The Defendants’ Replies

22. Energy Australia has cross claimed against Amaca and Comcare.  Amaca is a cross defendant in respect of the D & M Period and the Energy Australia Period.  Comcare is only a cross defendant in respect of the D & M Period.  The basis of the cross claim is a claim for contribution or indemnity under s 5(1)(c) of the Law Reform (Miscellaneous Provisions) Act 1946.
23. Energy Australia admits that it had actual knowledge of the dangers of asbestos from 1 January 1980.

24. Energy Australia submits that the plaintiff’s injury was caused or contributed to by his exposure in the D & M Period and refers to the extracts from the DDB report referred to above.
25. Energy Australia says that the parties should be categorised as follows:

Amaca 

Category 1

Energy Australia
Category 2

Comcare

Category 2

26. Energy Australia submits that there should be no variation of the Standard Presumptions.  If a variation is made it should be made against Amaca because it had actual knowledge of the dangers of asbestos from October 1938.

27. As to apportionment Energy Australia portions the D & M period and the Energy Australia Period according to Mr. Farrant’s recollection of his exposure being 1/3 and 2/3 respectively.

28. In respect of the D & M period Energy Australia notes that the plaintiff did not provide a breakdown addressing the relative exposures at each location in the D & M Period and submits “In the absence of a breakdown Energy Australia submits that the liability should be split equally between the two parties joined in this period, James Hardie & Coy and Comcare”.  That is each defendant for the D & M period should be fixed with on half of 1/3 of the total liability ie (1/2 x 1/3 = 16.665%).
29. For the Energy Australia Period it is submitted that there are 3 separate periods where Mr Farrant was exposed to asbestos being the following:

Period B (1971 – 1978) – 8 years – 31% second period = 20.67%

Period C (1979 – 1989) – 11 years – 42% of second period = 28% overall

Period D (1990 – 1996) – 7 years -  27% of second period = 18% overall

30. Applying the Standard Presumptions to Category 1 and Category 2 defendants for each period being:

Period B – Amaca 65% : Energy Australia 35%

Period C – Amaca 60% : Energy Australia 40%
Period D – Amaca 40% : Energy Australia 60%

Results in the overall allocation for the Energy Australia Period:

	
	Period B
	Period C
	Period D
	Total

	Amaca
	13.44%
	16.8%
	7.2%
	37.44%

	Energy Australia
	7.23%
	11.2%
	10.8%
	29.23%

	
	20.66%
	28%
	18%
	66.67%


31. Combining the D & M Period and the Energy Australia Period the parties receive the following apportionments:
	
	D & M
	Energy Australia
	Total

	Amaca
	16.665%
	37.44%
	54.105%

	Comcare
	16.665%
	
	16.655%

	Energy Australia
	
	29.23%
	29.23%


Amaca’s Reply 

32. Amaca says that it has not been served with any direct evidence that there was exposure on its premises or to its products.
33. It next says that in the Energy Australia Period Mr Farrant’s places of work are referred to as a workshop at Dympna St, Dee Why and in pits and trenches (without reference to location).  It notes that there is no allegation in the Statement of Claim by the plaintiff that he was exposed to asbestos at the James Hardie Factory at Camellia.

34. As to the D & M Period Amaca notes that the best the plaintiff can do in identifying the asbestos exposure is by “inference”.  In respect of the James Hardie Factory work Amaca says that its primary submission is:

“...it was joined to the proceedings as a cross-defendant by Energy Australia.  Energy Australia has not been joined to the proceedings in relation to the Claimant’s employment at Dengate and McKinstry.  Accordingly, Amaca submits that it has no liability as an occupier in these proceedings.

If however it is proven that Mr Farrant attended the James Hardie factory (which is not admitted) Amaca submits that any exposure was de minimus and not causative of any proven asbestos related condition”.

35. Amaca submits that the products that Mr Farrant claimed to work with (asbestos fibro, asbestos tape and zelemite) were not products manufactured by it.  The reference to fibro is a generic reference and it did not manufacture zelemite or asbestos tape.
36. Amaca says that if it can be proved that there was exposure to its products then it admits that it owed the plaintiff a common law duty of care.

37. Amaca submits that the parties should be placed into the following categories:

Amaca


Category 1

Energy Australia

Category 1 and Category 2

Comcare


Category 1

38. It makes the submission in respect of Energy Australia should be placed in categories 1 and 2 as both an employer and installer of asbestos products.  As the party that had control of Mr Farrant’s workplace from 1971 – 1996 Energy Australia was in a unique to control Mr. Farrant’s exposure to asbestos.  On that basis it should be attributed 50% of the category 1 liability.
Comcare’s Reply
39. Comcare admits that it occupied the premises at the relevant time.
40. It admits that it knew from 22 December 1966 that exposure to asbestos gave rise to a risk of contracting mesothelioma.

41. Comcare submits that the parties should be placed into the following categories:

Comcare



Category 2

Amaca



Category 1

Energy Australia


Category 2

42. It submits that there should be no variation of the Standard Presumptions.

43. Comcare submits that as a category 1 defendant Amaca should be responsible for 75% until 1961 and then 65% from 1961 to 1971.  It submits that as the period of exposure at the James Hardie Factory is not specified Amaca should be fixed with 70% of the claimant’s potential damage for the D & M Period.

44. Comcare further notes that the plaintiff says (through the DDB Report) his exposure in the D & M Period was low at every location except James Hardie.

45. Considering all of those factors Comcare says that James Hardie should be responsible for not less than 2/3 of the D & M Period.  If that is accepted Comcare would be responsible for 1/3 of 1/3 giving the following apportionments:

Amaca


> 2/3 x 1/3 > 22.2%

Comcare

< 1/3 X 1/3 < 11.1%
Findings

46. I agree with the submissions of Comcare and Energy Australia and categorise the parties as follows:

Comcare



Category 2

Amaca



Category 1

Energy Australia


Category 2

47. I do not consider that there is sufficient evidence on the facts of this case to indicate that Energy Australia was an installer of asbestos products.

48. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:

(a) The disease suffered is mesothelioma an indivisible disease;

(b) There were two periods of exposure being 1958 – 1971 as an employee of D & M and then from 1971 to 1996 while employed by Energy Australia. 

(c) Mr Farrant was unable to identify the type of asbestos that he was exposed to. 

(d) The intensity of exposure in each role was on the whole low although the level of exposure at the James Hardie Camellia factory was higher.

(e) Mr Farrant was unable to specify with any particularity the period of his employment at each site during the D & M period although it appears the employment at HMAS Platypus was at least for a couple of years.
(f) The plaintiff only identifies one defendant (Energy Australia) in his Statement of Claim.

(g) No effective steps were taken to minimise Mr Farrant’s exposure to asbestos in each role. 

49. Amaca has submitted that as it is not a party to the principal proceedings, not sued in respect of the D & M Period by the plaintiff and that the cross-claim should only relate to Energy Australia Period.  Because his injury is indivisible there is only one injury and it is therefore appropriate to cross claim in respect of the D & M Period.  I reject Amaca’s submission that the exposure at the Camellia Factory was de minimus.
50. As I have noted Mr Farrant’s disease is indivisible.  In those circumstances the Standard Presumptions apply to each separate period of exposure unless I am satisfied that a differential determination should apply.  I consider the D & M period to be quite difficult to give an accurate determination for.  
51. As Amaca has noted it is not even included in the plaintiff’s Statement of Claim and the description is largely garnered from surrounding documentation.  It seems that the exposure at the James Hardie Factory was of a greater intensity but of a much shorter duration than the Comcare exposure.  In the absence of better or definitive evidence I will attribute half of the expose for the D & M Period to each cross defendant (ie 16.665% each).
52. In respect of the Energy Australia Period I accept the submissions and methodology of Energy Australia.  Without recapitulating those submissions set out above the assessments are as follows:

	
	Period B
	Period C
	Period D
	Total

	Amaca
	13.44%
	16.8%
	7.2%
	37.44%

	Energy Australia
	7.23%
	11.2%
	10.8%
	29.23%

	
	20.66%
	28%
	18%
	66.67%


53. Accordingly the final apportionments are as follows:

	
	D & M
	Energy Australia
	Total

	Amaca
	16.665%
	37.44%
	54.105%

	Comcare
	16.665%
	
	16.655%

	Energy Australia
	
	29.23%
	29.23%


54. I have been asked to appoint a Single Claims Manager.  Applying Cll 61(3) and (5) of the Regulations Amaca is the Primary Defendant and the first SCM.  I select Energy Australia as the second SCM.

………………………………………………..

David Jay

Contributions Assessor
21 June 2010
