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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal of New South Wales referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff, Thomas Austin Fallon, has been diagnosed with the condition of mesothelioma. He was employed by the Electricity Commission of N.S.W., the predecessor to the defendant Eraring Energy (hereinafter referred to as ”EE”) from 10th April 1967 to 8th November 1974. EE has admitted this employment and has provided details of the various power stations at which the plaintiff was employed. There was no relevant difference in the plaintiff’s duties and work environment at those different locations so I will not recite those details here. The plaintiff was employed mainly as a cleaner /labourer and occasionally as a trade assistant and as an auxiliary plant attendant. He states that much of his work was involved in cleaning up after tradesmen whose duties involved carrying out maintenance and repair work to boilers and piping by removing old insulation material and replacing it with new asbestos product. The plaintiff was required to carry out sweeping work, which created a lot of dust which, he said, included asbestos dust and particles. He was also required to collect discarded asbestos material, both old and new, which he did by using a dust pan or his hands. As I have said his duties were essentially the same at the various power stations although there was greater exposure to new product at some and to older waste product at others. The plaintiff has referred to being exposed to an asbestos powder which was used to form a slurry for lagging purposes and CSR has denied that it had any association with a product of that description. However the plaintiff’s affidavit makes it clear that there were other new products being used as well as this powder. The defendant has included in its’ Reply, extracts from affidavits in other proceedings in which former employees of the defendant have identified a number of products bearing the trademarks of the first cross defendant which were being used in relevant power stations at which the plaintiff was employed. One of these deponents, Mr. G Catterall, was employed at the Tallawarra power station during the same period as the plaintiff and he was able to identify particular products by name which are accepted as being manufactured by Amaca.

CSR has been joined in these proceedings by reason of the fact that between 28/09/64 and 26/06/74 it had formed a partnership with James Hardie for the manufacture, distribution and sale of asbestos products.


 
CATEGORIES OF DEFENDANTS

The Cross Defendants, Amaca and CSR, have each agreed that they should be regarded as Category 1 defendants. They have also asserted that the defendant EE should be classified as a Category 1 defendant as well as Category 2. EE agrees that it is a Category 2 defendant but disputes that it should also be regarded as Category 1. Both Cross Defendants say the EE comes within the definition applicable to Category 1 on the basis that it is an “installer” within the definition contained in the Standard Presumptions. A particular reliance has been placed on Footnote 11 to the definition which is in the following terms:


“ For example, the category of installer would include the designer and manufacturer of particular plant and equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

EE states that it did not design or manufacture or instal the plant and equipment but retained expert contractors to perform these functions. Accordingly, it says, it does not come within this description of “installer”.

On the other hand, the Cross Defendants state that the defendant was a large and sophisticated organisation that planned and specified the nature of the equipment to be installed and employed workers to carry out maintenance and repair work on boilers and piping and other associated equipment which work involved exposure to asbestos. They point out that the repair and maintenance involved a regular process of removal ,repair and replacement of asbestos product. These assertions seem to be consistent with the affidavit evidence relied upon by EE, in particular the affidavit of Mr.Shead dated 8 October 1999 in DDT proceedings 43 of 1999. He describes being employed as part of a team covering boilers with the insulation material Caposite. The defendant also relied on an affidavit of a Mr. Viegel in DDT no. 13373 of 1988 who worked as a foreman for the defendant and described his duties as  requiring him “to supervise the insulation of pipes, ducting, pulverised fuel lines, steam pipes and coal mills”.

Taking all these matters into account I am satisfied that EE should be classified as a Category 1 defendant as well as a Category 2.


VARIATION OF STANDARD PRESUMPTIONS

There are three defendants falling within Category 1 and , pursuant to the standard presumptions the liability attaching to that category should be divided equally between each defendant in that category. The percentage of liability to be apportioned to Category 1 is 65% unless varied, It has been submitted that the proportion to be borne by EE as Category 2 should be increased by reason of its’ size, sophistication and knowledge of the risks. However these are all factors which I have already taken into account in determining that EE should be included in both Categories and I do not think it appropriate to increase the proportion payable by it in Category 2 as well.

It has also been submitted that there should be a variation as between Amaca and CSR . CSR say that Amaca were involved in the supply of asbestos products for many years prior to the formation of the partnership and according to EE, from 1937 to 1974 boilers and associated plant at the various power stations were insulated, sealed and/or packed with asbestos products manufactured by EE. It seems obvious that the asbestos product being removed at the time of the plaintiff’s employment would have included substantial quantities of EE’s products. CSR submitted that Amaca should be treated as one defendant and the partnership as a separate entity and liability apportioned accordingly. However, as there are three separate defendants, I consider that it is more appropriate to make any necessary adjustments by way of a variation from the standard presumption and that the one third contribution payable by CSR should be reduced by 7.5 percentage points and that payable by Amaca increased by the same proportion. CSR also submitted that its’ contribution should be further reduced by reason of the fact that the partnership concluded some six months before the plaintiff’s employment with EE ended. I consider that adequate adjustment for this factor has already been made in the variation referred to above.


CONTRIBUTIONS PAYABLE

Category 1:

EE





   


21.6%

Amaca
21.7% + 7.5%   = 



29.2% 

CSR


21.7% - 7.5%    =    



 14.2%


Total  Category 1







65%

Category 2

EE






               


 35%

SUMMARY OF CONTRIBUTIONS PAYABLE

EE 




21.6% + 35% =

56.6%

Amaca


29.2%
      
 =

29.2%

CSR




14.2%
       
 =

14.2%

TOTAL








100%

  APPOINTMENT OF SINGLE CLAIMS MANAGER
Under the terms of Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation 2007 I appoint the ERARING ENERGY as the Single Claims Manager in these proceedings.

Dated: 7 July 2010
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Contributions Assessor
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