DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 8 of 2009
Between 

MARIO FAIS
Plaintiff

BLUESCOPE STEEL (AIS) LIMITED
First Defendant
L & A FAZZINI PTY LIMITED
Second Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the first defendant, Bluescope Steel (AIS) Pty Limited [“Bluescope”] and the  second defendant, L & A Fazzini Pty Limited [“Fazzini”],  arise from a claim made for compensation for contracting asbestos related pleural disease and asbestosis brought by Mario Fais [“the Plaintiff”].  

The Plaintiff who was born on 19 January 1937 filed a Statement of Claim on 13 January 2009 and a Statement of Particulars on 26 May 2009.  The First Defendant, Bluescope filed a Notice of  Appearance on 9 June 2009 and a Reply filed 6 August 2009.  The Second Defendant, Fazzini filed a Notice of Appearance on 17 June 2009 and when I received the Tribunal file on 6 October 2009 there had not been a Reply filed by Fazzini.

It is alleged that the Plaintiff was employed by Bluescope at the Port Kembla Steel works from 1962 to 1963 as a labourer for between eight and twelve months.  He was required to work in the Number 2 and 3 blast furnaces doing demolition work or in the vicinity of others doing such work.  These were confined spaces and the work was dusty.  The Plaintiff states that he did this work on a weekly basis for his time at the steel works, for about 3 days per week.

 It is further alleged by the Plaintiff that he was employed by Fazzini between a date in 1963 to a date in 1969 at their premises at Arncliffe, NSW.  He describes the work that he was required to do at in that employment where he regularly handled materials including asbestos which were mixed together to make vermiculite.  The raw asbestos was mixed in the shed which was enclosed and the Plaintiff notes that there was always airborne dust in his working space.  He did this every day and noted that at the end of each work day he was covered in dust.  
He then continued to work for Fazzini when their premises moved to Greenacre.  The work he performed at Greenacre may have involved exposure to asbestos.

The factory was then relocated to Queanbeyan where the Plaintiff did some mixing work but he cannot recall if this involved using asbestos.  His role then progressed to driving a truck and occasionally supervising the spraying of vermiculite.

The Plaintiff estimates that of his asbestos exposure, 10% occurred with Bluescope and 90% with Fazzini.

The defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply filed by Bluescope.
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the reply filed by Bluescope in the context of section 3 of the Order.
In respect of Bluescope;

It is submitted by Bluescope they are a category 2 defendant and that Fazzini is a category 1 defendant.  They deny that they had knowledge of the dangers of asbestos when they employed the Plaintiff and that on that basis the Standard Presumptions ought be varied by the maximum 20% in their favour.  Bluescope does not submit that Fazzini are a Category 2 defendant.
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, the relevant period in the index contained within Section 5 of the Order that the Claimant’s exposure falls within Period B.  The standard presumption is therefore



Category 1 : 65 percent



Category 2 : 35 percent

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

I am of the view that Bluescope ought be classified as a category  2 defendant and Fazzini as a Category 1 defendant.  However as the Plaintiff worked for Bluescope for 8-12 months and for Fazzini for somewhere between 5-6 years, and on the basis of the statement made by the Plaintiff in his Form 1 particulars that 10% of his exposure to asbestos was with Bluescope and 90% with Fazzini, it is appropriate that I vary the Standard Presumptions by the maximum of 20%.
I therefore determine that the apportionment is as follows;

Bluescope


15%

Fazzini


85%





----------




100%

I have been asked to determine a single claims manager pursuant to s.61(3)(b) of the Regulations and I appoint the second defendant, Fazzini.
Dated : 10 October, 2009
WENDY  STRATHDEE

Contributions Assessor
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