IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT NO. 92 of 2009    

NIKOLA DRAGICEVIC
Plaintiff

UNITED INSULATION CO PTY LTD
First Defendant
MICKI MOTTO PTY LIMITED (formerly United Insulation Contracting Pty Ltd)
Second Defendant
CONTRIBUTIONS ASSESSMENT

DETERMINATION
Introduction
The plaintiff, Nikola Dragicevic, has sued his former employers being the first defendant, United Insulation Co Pty Ltd (hereinafter called “UI”), and the second defendant, Micki Motto Pty Limited (formerly United Insulation Contracting Pty Ltd) (hereinafter called “MM”) for damages as more fully discussed later.

There are a number of cross-claims.

I have been appointed as Contributions Assessor in the proceedings and have been asked to appoint a Single Claims Manager. The tasks of a Contributions Assessor are defined tasks as later discussed.

A “Missing” Defendant
There is no Appearance or Reply filed by MM which has, apparently been served with the Statement of Claim and the plaintiff’s Statement of Particulars (“the Particulars”).

Part of the Statement of Claim is headed “Notice to Defendant” and is in the following terms:-

“You will be in default if you do not file a defence within 28 days of being served with this statement of claim. The court may enter judgment against you without further notice to you. The judgment may be for the relief claimed in the statement of claim and for the plaintiff’s costs of bringing these proceedings. The court may provide third parties with details of any default judgment entered against you.”

The Statement of Claim also includes a section headed “How to Respond” which I will not repeat here. The section contains general advice or instructions as to courses of action open to a defendant by way of response to the Statement of Claim.

One has to assume that the contents of the Statement of Claim have been read by a person whose knowledge of the contents results in MM being taken to have knowledge of the contents of the Statement of Claim.

Against this background it is presumed that the absence of an Appearance or Reply is the result of a deliberate decision. 

I have spoken to Mr N.B. Calnan who is the solicitor acting for UI. Mr Calnan informed me that, at my request, he had left a telephone message asking a Mr. Wilkinson, a director of MM, to telephone about these proceedings. I have not heard that Mr Calnan has had any response from Mr. Wilkinson.

I have spoken to the Registrar of the Tribunal who informs me that there is no provision in any legislation or regulation as to the course a Contributions Assessor is to follow in these circumstances.

In the circumstances, and not without misgivings, I see no alternative to my proceeding with the contributions assessment.

The Cross-Claims
The first cross-claim was issued by UI and nominated two cross-defendants. Subsequently, the cross-claim against the first cross-defendant was discontinued. The only cross-defendant to the first cross-claim is now Wallaby Grip BAE Pty Limited (hereinafter called “BAE”). The reply to this cross-claim will be called the “BAE Reply”. Replies to other cross-claims will be identified by similar party name abbreviations.

The second cross-claim is by UI and is against Amaca Pty Limited (formerly James Hardie & Coy Pty Ltd) (“Amaca”). 

The third cross-claim is by UI against Unilever Australia Limited (formerly known as Unilever Proprietary Limited) (“Unilever”).

Amaca has issued a cross-claim (being the fourth cross-claim)  against CSR Limited. This cross-claim may not, strictly speaking be a cross-claim within the power of apportionment of a Contributions Assessor under the Tribunal’s Claims Resolution Process. However, in the absence of any protestation to that effect, I propose to treat the partnership between Amaca and CSR as attaching equal liability to each partner.

UI and all cross-defendants have filed Replies.

The Task of the Contributions Assessor
An appointment as Contributions Assessor (“CA”) is pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).

The task of a CA is set out in clause 49(4) of the Regulations which is in the following terms:-

“ADVANCE \d 4(4) The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a)
the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The “standard presumptions” determined by the Minister are contained in clause 5(1) of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter called “the Order”). The standard presumptions provide standard (but, within limits, variable) percentage contributions to be made by different categories of defendants. Clause 5(2) of the Order specifies how the category of a defendant is determined. The standard percentage contributions (and allowable variations) vary according to the “Index Period” during which the exposure to asbestos occurs.

Clause 49(4) of the Regulation is included in Part 4 Division 5 of the Regulation as is Clause 47(1) which provides that “A reference in this Division to a defendant includes a reference to a cross-defendant”.

The precise description of the task of a Contributions Assessor as contained in Clause 49(4) is summarised in Clause 4 of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (“the Order”) where the task of a Contributions Assessor is described as being to make a determination “on the basis of the papers”.

The Papers
The Particulars disclose that between 1969/1970 (which I determine to be 1 January 1970) and 30 April 1983 (hereinafter called “the UI period”), the plaintiff was employed by UI during which period he was exposed to asbestos. The particulars also disclose that between 1 May 1983 and 1993 (which I determine to be a period ending 31 December 1993) (hereinafter called “the MM period”) the plaintiff was employed by the predecessor of MM when he was also exposed to asbestos.

The cross-claims are concerned with the UI period only.

The BAE Reply asserts that it ceased operations on 31 December 1979. I infer from this assertion that it continued to manufacture/import products containing asbestos until 31 December 1979. Products manufactured/imported before that date, in all probability, would have still been available for purchase in the commercial world after 31 December 1979. There is no way of knowing for how long such products would have been available for purchase by entities such as UI. A guesstimate is about 18 months upon which guesstimate I base a determination that BAE is liable for Bells asbestos containing products manufactured/imported by it during the UI period until 30 June 1981 (being 18 months after 31 December 1979).

BAE is liable for the products identified by the plaintiff as being “Bells” products. It seems (see paragraph 4.1(o) of the Particulars) that most of the products used by the plaintiff in the installation aspects of his work were Bells products. The plaintiff also nominates “85% magnesia” as a product used in the course of his employment. The product “85% magnesia” is a product for which Amaca (which has cross-claimed against CSR in this regard) is liable.

The Particulars also disclose that the Plaintiff worked “in the Hardies factory on occasions”.  On those occasions he “insulated the steam pipes and boilers with Hardies products”. He goes on to say “The factory was incredibly dusty”. 

The Particulars are not precise as to the number, duration, intensity or frequency of his exposures to asbestos for which Amaca is liable either on its own or in respect of the exposures in respect of which Amaca has cross-claimed against CSR.

The Replies filed by Amaca and CSR accept that they manufactured “85% magnesia” products at all relevant times until 1974. The CSR Reply specifies that the partnership ended in June 1974 and I determine that date to be 30 June 1974. In the same way as I determined an 18 month run-off period in respect of the Bells products, I determine that products for which Amaca and CSR are liable would have been available for 18 months after the cessation of the partnership. 

It follows that I determine such exposure as the plaintiff had to 85% magnesia products would have ended as at 31 December 1975.

The Particulars make more than one mention of the plaintiff working at Unilever premises. These mentions are not easy to reconcile and I have no obvious way of resolving what appear to be conflicting statements about his exposure to asbestos at Unilever premises.

The plaintiff estimates that 80% of his exposure to asbestos occurred during the UI period with the remaining 20% of his exposure being during the MM period.

Categories of Defendants
UI was the plaintiff’s employer and it was an installer of asbestos. By virtue of the provisions of Clause 5(2)(a) & (b) of the Order, UI is both a Category 1 and a Category 2 defendant and I so determine. 

In the circumstances, Clause 5(3) of the Order requires “a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”

BAE, Amaca and CSR were manufacturers of asbestos products. Consequently I determine each of them to be Category 1 defendants.

Unilever was an occupier of premises containing asbestos. I determine Unilever to be a Category 2 defendant.

The requirements of the Order in the Apportionment of Liability
As a result of his exposure to asbestos the plaintiff contracted asbestosis which is classified in Clause 5(8) of the Order as a ‘divisible disease”.

Clause 5(8) provides for the method to be adopted for apportionment of liability as between defendants and categories of defendants where the disease is a divisible disease.

The Contributions Assessor is first required to “determine (on the basis of the papers” the existence of any separate periods of exposure”. On the basis of the papers I am unable to determine any precise separate periods of exposure during the UI period other than to say that the plaintiff was exposed to asbestos during the whole of the UI period as described by the plaintiff in the Particulars. There were, nevertheless, separate periods during which UI and variously BAE, Amaca (both alone and with CSR) and Unilever are liable. I mean by this that UI bears liability for the whole of the UI period and that during that period UI will share liability with the cross-defendants.

The plaintiff’s description leads me to infer that UI and BAE ought be determined to bear a greater percentage of liability than the liability of the remaining cross-defendants. I am unable to comply precisely with the requirement of Clause 5(8) of the Order when it stipulates that:-

“ ... A determination will then be made of what proportion to the whole, each separate period of exposure bears ...”

Clause 5(8) requires the Contributions Assessor “to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought apply.” I am unable to determine any separate identifiable periods of exposure, apart from the determinations I have made as to the times of cessation of the BAE exposure and the Amaca/CSR partnership exposure. 

That said, there is the very clear statement in the Particulars as to the apparently significant predominance of his exposure to Bells products. As compared to that clarity, the nature, extent, duration and frequency of exposures for which Amaca (alone) and/or the Amaca/CSR partnership are liable is very unclear such that I am not able to make any meaningful determination(s) as to those exposures.

As between defendants in each category, Clause 5(4) of the Order requires that “the Contributions Assessor is to treat each defendant as equal in contribution to the percent share of that Category unless satisfied that a variable contribution ought apply”. 

As between Category 1 defendants during Period B (of which more will be said later), I determine UI to be 50% liable. For all the uncertainty surrounding the liability of the cross-defendants in the UI period, it is clear that throughout the period the plaintiff was exposed to asbestos in the course of his employment. In the circumstances it seems to me that it is reasonable that UI bear 50% of the liability of Category 1 defendants. As to the other 50%, doing the best I can, I determine that 80% of the liability of the cross-defendants is to be borne by BAE with the remaining 20% of the liability of the Category 1 cross-defendants being apportioned equally between Amaca (on its own) and the Amaca/CSR partnership.

As between Category 1 defendants in Period C (again more will be said later), I determine UI to be 50% liable. Earlier I determined BAE’s liability for exposure during Period C to have concluded on 31 December 1981. The UI period ended on 30 April 1983. Allowing for the guesstimated way in which I determined the BAE liability to have extended past the date upon which BAE ceased operations and doing the best balancing of uncertain exposures I can, I determine that the liability of Category 1 cross-defendants (being BAE and Amaca) be shared equally during Period C.

As between Category 2 defendants during Periods B & C, there is a much higher duty owed by an employer than is owed by an occupier and I determine that UI will be 76% liable with Unilever being 24% liable.

Clause 5(8) then requires that:-

 “The Contributions Assessor will then apply to each separate period the proportions set out in the table above. Where periods of exposure span the index periods specified in the Table to subclause (1), the Contributions Assessor is to adjust the standard presumptions to reflect the changing apportionments in different index periods ...”

The UI period commenced on 1 January 1970 and ended on 30 April 1983. The Index Periods are specified in Clause 5(1) of the Order. Period B began before the commencement of the UI period and ended on 31 December 1978. Period C commenced on 1 January 1979.

The UI period (1 January 1970 - 30 April 1983) is a period of 13.33 years. Of the whole of this period, Period B covers 1 January 1970 to 31 December 1978 being a period of 9 years with the remaining 4.33 years being covered by Period C.

I determine the plaintiff’s exposure to asbestos to have accumulated equally in each year of the UI period. It follows that I determine that 67.5% (9/13.33) of the exposure occurred in Period B and the remaining 32.5% of the exposure during the UI period occurred in Period C.

I accept that plaintiff’s estimate that 80% of his total exposure to asbestos occurred during the UI period. It follows that 67.5% of that 80% occurred in Period B being 54% of his total exposure. It follows that the percentage of his total exposure which occurred during Period C is 26%.

During that part of the UI period ending 31 December 1978 (being the end of Period B) the Category 1 defendants are UI, BAE, Amaca (alone) and the Amaca/CSR partnership while UI and Unilever are Category 2 defendants.

During Period B the standard presumptions (which I am not satisfied ought be varied) require apportionment between Category 1 and Category 2 defendants in the ratio of 65%:35%. As there are four Category 1 defendants and two Category 2 defendants between which the ratio must be maintained, an equal sharing of percentages between defendants in each Category would result in each Category 1 defendant being liable for 19.7% (for a total of 78.8% for the Category 1 defendants) and each Category 2 defendant being liable for 10.6% (for a total of 21.2% liability for the Category 2 defendants). The ratio of 19.7% for Category 1 defendants to 10.6% for Category 2 defendants maintains (almost exactly)  the 65%:35% ratio required in Period B.

Therefore, apportioning liability in respect of Period B, the Category 1 defendants are liable for 78.8% of the 54% of overall liability attaching to Period B; that calculation results (78.8% of 54%) in 42.6% of overall liability being borne by the Category 1 defendants in Period B. 

I have already determined that UI will bear 50% of Category 1 liability being (50% of 42.6%) 21.3%.

As to the remaining 21.3%, 80% will be borne by BAE; being (80% of 21.3%) 17% with the remaining 4.3% being shared equally between Amaca (alone) and Amaca and CSR (in partnership) being 2.15% for each; ie Amaca 2.15% and Amaca/CSR 2.15%.

The remaining liability attaching to Period B is the liability of the Category 2 defendants (54% - 42.6%) and amounts to 11.4% which I have already determined will be apportioned as to 76% to UI and 24% to Unilever being 8.7% and 2.7% respectively.

The ratio between Category 1 defendants and Category 2 defendants provided for in Period C is 60%:40%. The overall liability attaching to Period C is 26%.

There are three Category 1 defendants and two Category 2 defendants. So as to preserve the required ratio between the two categories of defendants, if each Category 1 defendant was equally liable then each Category 1 defendant would be 23.2% liable (for a total of 69.6% liability for Category 1 defendants) and each Category 2 defendant, if equally liable, would be liable for 15.2% (for a total 30.4% liability for Category 2 defendants). The ratio of 23.2% for Category 1 defendants to 15.2% for Category 2 defendants maintains (almost exactly) the ratio of 60%:40% required in Period C.
As I have previously determined, UI is to bear 50% of the liability attaching to Category 1 defendants with the remaining 50% being apportioned equally between BAE and Amaca.

Applying these percentages to Category 1 defendants in Period C, UI is to bear (50% of 69.6% of 26%) 9% with BAE and Amaca each liable for 4.5% (for a total of 18% liability for Category 1 defendants in Period C. This leaves (26% - 18%) 8% liability attaching to the Category 2 defendants. I determine that UI will bear (76% of 8%) 6.1% and Unilever 1.9%.

It is recognised that these calculations have not achieved absolute mathematical accuracy or consistency (even after adopting perhaps more than a modicum of rounding).  Nevertheless the various percentage liabilities calculated represent my best endeavours to make just apportionments between the parties against a background of imprecise facts.

Conclusion
I determine UI will bear (21.3 + 8.7 + 9 + 6.1) 45.1% liability, BAE will bear (17 + 4.5) 21.5% liability, Amaca (alone) will bear (2.15 + 4.5) 6.65% with the Amaca/CSR partnership bearing 2.15%. In case I am required to apportion liability as between Amaca and CSR I apportion liability equally (2.15/2 = 1.075% each) with the result that the total liability of Amaca is (6.65 + 1.075) 7.725% while the total liability of CSR is 1.075%.

I determine the liability of Unilever at (2.7 + 1.9) 4.6%.

MM will bear 20% liability.

I appoint UI Single Claims Manager.

Dated: 29th October 2009
Peter O'Connor
Contributions Assessor
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