DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 327 of 2010

Between 

GRAHAME JOHN DOWLER

Plaintiff

AMACA PTY LIMITED

Defendant/Cross Claimant

CSR LIMITED

Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant, Amaca Pty Limited [“Amaca”] and the cross defendant CSR Limited [“CSR”] arise from a claim made for compensation for contracting mesothelioma brought by Grahame John Dowler [“the Plaintiff”].  

The Plaintiff who was born on 7 August 1947 was recently diagnosed with mesothelioma.  A Statement of Claim was filed in the Dust Diseases Tribunal on 3 December 2010 and the Plaintiff’s evidence was taken at his residence on 9 December 2010 before His Honour The President, Judge O’Meally.  The Plaintiff has not filed a Form 1 Statement of Particulars.

In the Statement of Claim it is alleged by the Plaintiff that he was employed from about 1962 to early 1965 by Don Graves as an apprentice plumber, from about 1965 for a period of three to four years was employed by Breens as an apprentice plumber and plumber, and from about 1971/1972 to about 1993, but particularly the period between 1971/1972 to the mid 1980s, was employed as a plumber with Greaney & Sweeney and in the course of those employments he was exposed to asbestos dust and fibre.

The defendant and cross defendant were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Reply’s filed by the defendant and the cross defendant.  I note that Amaca’s Reply filed 16 December 2010 has attached to it an unsworn undated affidavit of the Plaintiff and a copy of the transcript of the evidence given by the Plaintiff before President O’Meally on 9 December 2010.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that the defendant and cross-defendant are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it I must determine into which category each defendant falls.

The Reply filed by Amaca asserts at the top of page 25 that they are a category 1 defendant and that CSR is a category 2 defendant.  They then at paragraph 8.2 of said Reply submit that as the Plaintiff’s condition is indivisible, the liability ought be split equally between Amaca and CSR.  They alternatively submit that if this is not accepted, then as there are two defendants in the one category ( contrary to the earlier submission), I ought determine apportionment.

CSR’s reply submits, in my view correctly, that both the defendant and the cross defendant are in the same category and makes detailed submissions as to the various periods alleged and the products to which the Plaintiff alleges that he was exposed, and to the Hardie-BI agreement. I note that between September 1964 to June 1974 CSR and Amaca were partners in the Hardie- BI Partnership which manufactured certain asbestos containing products.  CSR submits that the partnership manufactured and supplied 85% Magnesia half pipe sections during that period, but did not manufacture any asbestos cement or “Fibro” products.  CSR submits that the Standard Presumptions do not apply as there are only Category 1 defendants.

In my view the Standard presumptions would suggest that in that case the liability ought be evenly split between the relevant number of parties within the one category.  However I do not believe that to adopt that approach would do justice to the parties.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

Doing the best I can it, on the basis of the vague evidence as to dates and product references, it seems to me that the first period with Don Graves where the Plaintiff was using asbestos products about 1 day per week almost exactly falls prior to the Hadie BI period.

The second period with Breens falls almost exactly within the Hardie_BI period, and the Plaintiff’s affidavit would suggest that he was working with asbestos products about 25% of the time there.

The third period with Greaney & Sweeney is beyond the Hardie_BI period and the affidavit would suggest that the exposure to asbestos dust and fibre occurred only during the first 5-10 years.

It seems to me therefore that as the exposure during the second period seems to have been more regular than the first some adjustment to the dates ought be appropriate.  In my view the first period out be calculated as 3 years, the second as 10 years and the third period as 7 years ( based on the estimate of 5-10 years in the Plaintiff’s affidavit).

CSR in my view are only liable for the second period and I do not propose to vary the Standard Presumptions as between defendants in the same Category for that period due to the inconclusiveness of the evidence.  Amaca are liable for the first and third periods.  I have not made any allowance for the domestic exposure as in the scheme of things it appears to me to be de minimus.

Thus Amaca is liable for the 3 years in the first period, 7 years in the second period and ½ of the 10 years in the second period.  CSR is liable for ½ of the 10 years in the second period.

I therefore determine that the apportionment is as follows ;

Amaca



75%

CSR



25%





----------





100%

I have not been asked to determine a single claims manager but noting there has not been agreement, if asked I would appoint Amaca as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 19 December, 2010

WENDY  STRATHDEE

Contributions Assessor
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