IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 300 of 2011
JOSEPH DEBRINCAT
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UNILEVER AUSTRALIA LTD (“Unilever”)
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AMACA PTY LTD (formerly JAMES HARDIE & COY PTY LTD) (“Amaca”)
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WALLABY GRIP (BAE) PTY LTD 

(“Wallaby Grip”) 

Second Cross Defendant

SELTSAM PTY LIMITED (“Seltsam”) 
Third Cross Defendant
VICTORIAN MANAGED INSURANCE AUTHORITY (“VMIA”)
 Fourth Cross Defendant



CSR LTD (“CSR”)
Fifth Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  I have the Tribunal file which contains the pleadings and the Plaintiff’s particulars and Replies from each of the Defendants.
Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

SUMMARY OF THE PROCEEDINGS
The Plaintiff, Mr Joseph Debrincat, has developed the fatal disease of mesothelioma and in the primary proceedings, has sued only one of his employers, Unilever, where asbestos exposure occurred.  In turn, Unilever has issued three cross claims.  

In the first, Unilever sues Amaca and BAE alleging that those companies were the manufacturers or suppliers of asbestos to which the Plaintiff was exposed during his employment at Unilever.  

In the second cross claim, Unilever sues Seltsam.  This claim is based upon the Plaintiff's history in his particulars that asbestos exposure occurred when he was a child because his father was employed by Wunderlich (for whom Seltsam is liable) at it's factory and his father came home from work covered in dust and thereby exposed the Plaintiff to asbestos.  

In the third cross claim, Unilever sues VMIA as the entity responsible for the liabilities of the insurer of Olympic Tyre & Rubber Company Pty Ltd ("Olympic") which company employed the Plaintiff for a time, and where asbestos exposure occurred, again according to the Plaintiff's particulars.


There is a fourth cross claim issued by Amaca in which it sues Seltsam and CSR for contribution to any liability it may have arising out of the all of the Plaintiff's exposure history.  Seltsam is sued (in essence) for the exposure via his father and CSR is alleged to be liable to contribute because it was, for a period, a manufacturer and supplier which was in partnership with Amaca in the venture known as Hardie BI Company.

THE PLAINTIFF
The Plaintiff is currently 61 years of age.  His exposure history can be conveniently summarised in roughly chronological order, as follows:

PERIOD 1

Between about 1965 and 1967 the Plaintiff lived in a one room bungalow with his father who worked at the Wunderlich (Seltsam) factory in North Sunshine in Victoria and sometimes came home with greyish/white dust on his work clothes.  Also, the Plaintiff visited the factory twice for about 30 mins each time.  The Plaintiff says (Para 4A3: 4.6 and 4.7) that this exposure was of low to very low intensity and constituted about 2.5% of his lifetime exposure.  I find Seltsam solely liable for this period.

PERIOD 2.
From about mid 1966 to 1968 the Plaintiff was employed at the Olympic factory in West Footscray, Victoria. The Plaintiff was a tyre builder and was exposed from insulation on the steam pipes and what sounds like asbestos rope used to seal the moulding machines. Airguns were used to clean the moulding machines between uses.  He was present when fitters came to repair the insulation and replace the seals on the moulding machine.  The Plaintiff says (Para 4A1: 4.6 and 4.7) that this exposure was of low intensity and constituted about 10% of his lifetime exposure.

PERIOD 3

The Plaintiff was employed by Unilever at its factory in Balmain between May 1972 and 1980, less 3 to 4 months army training as a conscript.  It was a large factory with a number of different buildings.  The Plaintiff mainly worked in the edible oils factory where he operated a chilling machine.  The process used many steam pipes for heating and ammonia pipes for cooling.  These were insulated in what I infer was asbestos and exposure occurred when the pipes were damaged or leaking as it was the Plaintiff's job to assess the pipe. Exposure also occurred later during repair by others.  The Plaintiff was also exposed regularly when he did a "change over" which involved him getting very close to sometimes broken and crumbling insulation.  The Plaintiff says (Para 4A2: 4.6 and 4.7) that this exposure was of medium intensity and constituted about 85% of his lifetime exposure.   

PERIOD 4

In 1976 the Plaintiff was exposed at his then home at 77 Lyton St, Blacktown NSW.  He built two aviaries and one dog kennel.  These were built using 10 flat sheets and 10 corrugated fibro sheets purchased from a local BBC Hardware store in Blacktown.  Exposure occurred during nailing and hand sawing the sheets which occurred over about six weekends. The Plaintiff says (Para 4A4: 4.6 and 4.7) that this exposure was of low to very low intensity and constituted about 2.5% of his lifetime exposure.  

I accept the Plaintiff's estimates of the percentage exposures of each period because it is the best information available, and after all, the Plaintiff is in the best position to make this evaluation.

THE DEFENDANTS
UNILEVER has filed a Reply, an amended Reply and a Further Amended Reply, which annex a number of statements from witnesses.  Although it claims to be an "innocent defendant", I am satisfied that the Plaintiff did have a significant exposure to asbestos during his employment with Unilever. I agree with Unilever's submission that Amaca, Wallaby Grip and Seltsam should be Category 1, (to that list should be added CSR as well) while Unilever and Olympic should be Category 2.  The argument by a number of Defendants that Unilever and Olympic should also be Category 1 is not accepted because the installation, if any, was only minor and they appear to be end users of asbestos rather than its use being a central or integral part of the business.  In fact the evidence is that during the period of the Plaintiff's exposure at Unilever, the repair and installation of insulation at Unilever was contracted out to United Insulation.

Unilever also suggests that the standard presumption should be varied to increase the share of the Category 1 defendants because of their superior actual knowledge of the dangers of asbestos.  On the other hand the Category 1 defendants say that the share of the Category 2 Defendants should be increased on the basis of knowledge, size and sophistication.  I am not satisfied it is appropriate to vary the standard presumptions in the particular circumstances of this case.  My reasons are that the Standard Presumptions are designed strike the balance between the Categories and none of the companies involved in this matter are insignificant in size or sophistication compared to the others.  

Nor will I follow Unilever's proposed apportionment, as it does not differentiate between the periods that I have identified above.  

I am satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each such exposure period ought be made, in accordance with the Plaintiff’s estimate. 

Significant for Unilever's first cross claim against its suppliers Amaca and BAE, it attaches a number of witness statements.  These are the statements of Kevin Wilkinson and Leslie Sprod who were directors of United Installation Company Pty Ltd, which contracted, with Unilever during the Plaintiff's employment to perform lagging work at Unilever's Balmain plant.  They identify James Hardie (Amaca), Bells Asbestos (BAE) and Bradford as the companies which supplied the asbestos which was used at the Unilever plant.  

Although that information is reasonably detailed, it is not possible, without speculation, to determine whether one supplier supplied more than another to the part of the Unilever plant where the Plaintiff's exposure occurred.   Accordingly, I will treat each Category 1 Defendant as equal in contribution to the Plaintiff's exposure for that period.

AMACA - says that Unilever and Olympic (VMIA) should be Category 1 because they were installers of asbestos and that the share of Category 2 Defendants should be increased by the maximum 20%.  I do not accept these submissions but do agree with Amaca's general method of apportionment that separates the calculations into the four periods I have identified above.  I will return to this aspect.

WALLABY GRIP - recites, in commendable detail, the size and economic power of Unilever but I am not satisfied it is appropriate to vary the standard presumptions in the particular circumstances of this case.  As with Amaca, I agree with Wallaby Grip's general method of apportionment that separates the calculations into the four periods identified above.  However, due to the Hardie BI Partnership, I will treat Amaca and CSR as one entity, but split the liability equally between them.  

Wallaby Grip also says that Amaca was the supplier of the flat and corrugated sheets used in the home handyman construction of the aviary and kennel, and even annexes a copy of the Hardies brochures.  I accept that submission and Amaca will be apportioned the 2.5% liability for this period.

Wallaby Grip says that it ceased operations on 31 December 1979 and taking a broad brush approach and given the general uncertainty in dates I will find the period of employment with Olympic ceases at that date because it is close enough to the Plaintiff’s estimate of 1980.  

Wallaby Grip says it is unsure if whether indemnity from its insurer will be extended for any liability after 30 July 1976.  This aspect does not affect this Contributions Assessment.

SELTSAM - says Unilever should be Category 1.  In the Olympic period, Seltsam says that no manufacturers or suppliers are identified and so the employer should be solely liable for this period.  However I do not accept this for reasons above.

Regarding exposure to his father's work clothes, Seltsam says that the facts are insufficient to find he was exposed to asbestos dust.  I disagree.  The Plaintiff and his father lived in a one-room bungalow.  It is not difficult to infer that dust from clothes was liberated and inhaled in such confined quarters.  I find Seltsam liable for the whole of this period.

VMIA - says that it has been incorrectly joined. The correct Defendant is not identified but is said to be a Guarantee Fund administered by Victorian WorkCover Authority.  VMIA admits it is a claims administration agent for WorkSafe Victoria (the Victorian WorkCover Authority).  I infer that the correct identity of the responsible entity should be able to be ascertained.  I presume that this issue can be rectified without undue difficulty, each entity being model litigants.

However, I am obliged by Clause 4(4) of the Standard Presumptions to assume each Defendant is liable and I find VMIA liable as Category 2 Defendant for the Olympic period.

VMIA does not admit the Plaintiff was employed by Olympic nor that he was exposed to asbestos dust there.  While the evidence of exposure is not strong, it is sufficient in my view to make the inference of exposure, on the balance of probabilities, from the Plaintiff's description of the processes involved. Given the date and the machines involved it is likely in my view that the rope sealant to the moulding machines was asbestos and it is also likely the insulation of the steam pipes was also asbestos. 

VMIA annexes to its Reply excerpts from the transcript from a case in 2010 where the evidence from Dr Kilpatrick, an industrial hygienist is that Hardies BI and Bells (i.e. Wallaby Grip) were the main suppliers of the products in the industrial setting which I have found the Plaintiff was exposed to at the relevant time (refer pages 314,324,329, and 339).  I find Hardies BI and Wallaby grip liable as suppliers during this period.  It is not possible, without speculation, to determine whether one supplier supplied more than another to the part of the Olympic plant where the Plaintiff's exposure occurred.   Accordingly, I will treat each Category 1 Defendant as equal in contribution to the Plaintiff's exposure for that period.

As to the negligence and statutory counts alleged by the Plaintiff, VMIA says the law of Victoria governs such matters and NSW law does not apply.  This, it says, has a significant bearing on the question of damages and in particular the Plaintiff's claim under S. 15B of the Civil Liability Act 2002 (NSW).  It is outside the role of a contributions assessor to consider questions of quantum.  As previously stated, I will assume VMIA is liable and the question of choice of law is an issue to be agitated at another time.

VMIA says the standard presumptions should be altered to the maximum amount in its favour on the basis of the knowledge, size and sophistication of the Category 1 Defendants.  I do not accept this for reasons already given.

CSR – has filed a reply in response to the fourth cross claim by Amaca.  By and large it is the same as the Reply filed by Seltsam but specifies the period of the Hardies BI Partnership as 28 September 1964 and 26 June 1974. 

CALCULATIONS
PERIOD 1.
The father’s work clothes period 1965 to 1967 - Seltsam is solely liable for this period – 2.5% of the total.

PERIOD 2.
The Olympic period 10% of total - 1966 to 1968 - VMIA is liable as Category 2 and Amaca and Wallaby Grip are liable as Category 1.  Amaca’s liability is shared equally with CSR due to falling within the Hardie BI partnership.  Index period B:

VMIA – 10% x 35% = 3.5%

Amaca – 10% x 65% x 50% x 50% = 1.625%

CSR – 10% x 65% x 50% = 1.625%

Wallaby Grip – 10% x 65% x 50% = 3.25%

PERIOD 3.
Unilever period 1972 to 31 December 1979 – 85% of total – Unilever liable as Category 2; Amaca and Wallaby Grip liable as Category 1; Amaca’s liability up to the end of the Hardie BI period 26 June 1974 to be split evenly with CSR.  Index Period B (65/35) to 31.12.78 and thereafter Index Period C (60/40). Total period say 7.5 years less 4 months for army service = 86 months – Index period C is 12 months or 14% and the balance 74 months or 86% Index period B.

Unilever – Index Period B – 85% x 86% x 35% = 25.58%

Unilever – Index Period C – 85% x 14% x 40% = 4.76%

Amaca – Index period B Hardie BI period to 26 June 1974 – say 24 months or 32.5% of Index period B – 85% x 86% x 32.5% x 65% x 50%  = 7.72% split evenly with CSR = 3.86%

CSR for same period = 3.86%

Amaca - balance Index period B - 85% x 86% x 67.5% x 65% x 50% = 16.03%
Wallaby Grip – Index Period B – 85% x 86% x 65% x 50% = 23.76%

Amaca – Index period C – 85% x 14% x 60% x 50% = 3.57%

Wallaby Grip – Index Period C – 85% x 14% x 60% x 50% = 3.57%

PERIOD 4.

Amaca solely liable for this period = 2.5%

Final Apportionment 

	Defendant
	Calculations
	Apportionment 


	Final apportionment after rounding

	Unilever
	25.58% + 4.76%
	30.34%
	30.5%

	Amaca  
	1.625% + 3.86% + 16.03% + 3.57% + 2.5%
	27.58%
	27.5%

	Wallaby Grip
	3.25% + 23.76% + 3.57% 
	30.58%
	30.5%

	Seltsam
	2.5%  
	2.5%
	2.5%

	VMIA
	3.5%
	3.5%
	3.5%

	CSR
	1.625% + 3.86%
	5.485%
	5.5%

	Total
	
	99.985%
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61 (4)(a), I appoint Unilever as Single Claims Manager by random selection of those Defendants with an apportioned share of at least 15%.
DATED 30 January 2012 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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