DDT 214/10

DE BLOCK RE BISHOP ENGINEERING, COMCARE AND WCDIFM[ACT]

CONTRIBUTIONS ASSESSMENT 

I was appointed Contributions Assessor by Registrar’s letter of 8 December 2010.The plaintiff sues Bishop Engineering Pty Ltd [“Bishop”] his Canberra employer commencing 1966 and lasting possibly in Qeanbeyan NSW until about October 1975 during which time he alleges exposure to asbestos insulation. He also sues Comcare as successor in liability for the Commonwealth which employed him at the Government Printing Office Canberra from about 1975 to 1991.He sues the Workers Compensation Default Insurance Fund Manager [ACT] (“the Fund”) but pleads no facts although I deduce that he alleges Bishop 

A] held a workers compensation policy in the ACT 

B] is insolvent or deregistered

C]the Fund is liable for the negligence of Bishop. 

Presumably an Amended Statement of Claim will be filed at some stage.

Comcare’s Reply attaches a letter from Bishop as to employment by some entity 11/7/66 -5/11/73  either Bishop or Bonaire and also a personnel file of  the Commonwealth. Comcare asserts employment 3/11/75-4/11/92, pleads s16B Limitations Act 1985[ACT] and denies liability for provisional damages for ACT exposure. The Fund  relies on those defences plus noncompliance with s 51 Civil Laws [Wrongs] Act 2002 ACT and Part 8.2 Workers compensation Act 1951 ACT.

There is  no evidence as to Bishop’s present status but as I am enjoined by the Regulation to assume each defendant is liable I will assume that Bishop is liable but indemnified by the Fund.

I draw the following facts from the papers  and state them to make clear to the parties the basis of calculation although I realise that some facts are disputed:

1 the claimed injury of mesothelioma constitutes indivisible damage

2 exposure at Bishop imposes liability on the Fund

3 exposure in commonwealth employment imposes liability on Comcare

4 Bishop exposure 11/7/66-5/11/73 [although the plaintiff’s particulars are internally contradictory  and make little sense when read literally] daily exposure

to cutting in a factory area  with an angle grinder single sheets 2ft x 1ft 1 cm thick  one per large boiler manufactured until the Bonaire takeover.

5 Commonwealth exposure 3/11/75-31/12/88 annual intense shutdown exposure one month, frequent exposure in confined spaces of boiler room and particularly underfloor areas around lagged pipes and lagging debris but no exposure 1989-1992

6 I place the defendants in Category 2 . Cutting and placing a single small sheet of fibro or millboard on very large boilers was an incidental part of Bishop’s business just as “installing the fresh asbestos slurry” annually at the Printing Office was not an integral part of the printing business. The role which takes a party into Category 1 is not an incidental feature of its activities but rather an important fraction of its business in terms of time and expertise. In any event , I equate in broad terms  the ‘installing’activity of  each so that if one were to change categories then the other should also.

7 Bishop exposure of 7.3 years was all in Period B while commonwealth exposure  was 3.1 years Period B and 10 years Period C. In my assessment , nothing turns on these dates.

My assessment is:

Bishop/Fund 7.3 years        36%

Comcare       13.1 years        64%

Accordingly, as Comcare’s apportioned share is greater than 50% it is under Clause 61[9][a] the primary defendant and first possible Single Claims Manager.Bishop/Fund is the second possible .Comcare is thus  appointed Single Claims Manager under Clause 61[5][e] subject to acceptance of this selection by notifying Bishop/Fund within 2 business days  noting that Bishop does not appear to have been served and is probably deregistered.
