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CONTRIBUTIONS ASSESSMENT

DETERMINATION

On 16 May 2008 the Registrar of the Dust Diseases Tribunal of NSW referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a Single Claims Manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

FACTS

The plaintiff suffers from asbestos-related conditions being asbestosis and asbestos related pleural disease that includes pleural plaques and pleural thickening.  These are divisible diseases within the meaning of Clause 5(8) of the Standard Presumptions  and accordingly it is appropriate to consider the existence of any separate periods of exposure and to make a determination as to what proportion as a whole each separate period of exposure bears having regard to the number of such periods, the length of each such period, and the duration and intensity of exposure to asbestos within each period.  I am to treat each separate period as equal in contribution to the disease unless I am satisfied that a variable weighting ought apply.
The following periods have been identified by the plaintiff:

Period 1

The plaintiff states that for a period of 3 months during 1961 he was employed by a company known as John Thompson Pty Limited as a scaffolder.  His duties involved erecting and dismantling scaffolding at the Wallerawang Power Station owned and operated by the predecessor to the First Defendant Delta Electricity.  The plaintiff asserted that he was continuously exposed to asbestos dust and fibre from work being performed in his close vicinity  by  laggers handling, cutting and applying asbestos insulation products.  The first defendant has in its reply identified that employer as being the predecessor of Rolls-Royce Australia Pty Limited and the second defendant as the supplier of the asbestos products.  The first defendant has joined those two companies as cross defendants in the proceedings.  The plaintiff asserts that the first defendant was actively engaged in the direction and supervision of the installation of  the asbestos products and no other entity has been identified as the installer of those products.  The plaintiff has asserted that he had a substantial exposure to asbestos during this employment and has estimated that exposure to be approximately 5% of the total.  I note that this percentage bears an approximate correlation to the period of time spent in this employment in comparison to the whole of his employment where he was exposed to asbestos.
Period 2

For a period of approximately 18 months in 1964 and 1965  the plaintiff was employed as a sheet metal worker/lagger by Quality Insulations (now known as Aultas Pty Limited) being the sixth defendant in the proceedings.  The plaintiff asserts that during this period he worked at a number of sugar mills in Queensland and also at the James Hardie asbestos cement factory which was located in Newstead in Queensland.  He says that he worked on and off at the sugar mills for periods of between a couple of weeks to a couple of months and during those employments was required to insulate boilers and associated steel and hot water pipes with asbestos insulation manufactured by James Hardie.  He says that some product manufactured by Bells Asbestos was also used.  Similar work was performed when working at the James Hardie asbestos cement factory at Newstead. The work was performed in the company of 6 or 8 other workers performing similar duties.  Based on the statements of the plaintiff and the estimates as to exposure made by the plaintiff it is reasonable to find that 15% of the plaintiff’s overall exposure occurred during this period having taken into account the matters referred to in Clause 5(8) of the Standard Presumptions.

Period 3

For the period of six months in 1965 the plaintiff was employed by Australian Asbestos (NSW) Pty Limited being the seventh defendant in these proceedings.  The plaintiff has describe the work performed by him for this employer as being very similar to that performed for the sixth defendant with similar exposure.  For the same reasons as expressed in the previous paragraph it is appropriate to assess the percentage of exposure to asbestos in this employment as being 5%.
Period 4

From 1966 until March 1973 the plaintiff worked for Olympic General Products Pty Limited being the eighth defendant.  Again he says that the work performed by him for this employer was very similar to that performed for the last two mentioned employers and also included work being performed at various power stations, petrol refineries and also at a fertiliser plant.  Taking into account the statements made by the plaintiff and for the reasons previously stated it is appropriate to assess the percentage of exposure during this employment in relation to the whole as being 74%.
Period 5

Between March 1973 and March 1975 the plaintiff worked for the Mackay Sugar Co-operative Association Limited but states that on only two occasions during this employment was he required to use asbestos insulation and that each of these periods did not exceed three weeks.  The plaintiff has estimated that this limited exposure contributed only 1% towards his overall exposure.

Other Periods

Between 1975 and 2007 the plaintiff carried on his own business known as Roy Davidson Thermal Insulation.  He has stated that he worked with fibreglass and Rockwell products rather than asbestos and if required to remove old asbestos he wore all appropriate safety gear and accordingly asserts that he had no significant exposure to asbestos during this period.

The plaintiff has also asserted that during 1980 and 1981 he assisted in the building of his own home in which asbestos cement products were used.  Although the plaintiff has stated that dust was created when using these products he has not attributed any portion of his exposure to that time in spite of being able to identify the relevant manufacturer of the products used.  

Under the circumstances I have not attributed any proportion of the plaintiff’s exposure to asbestos to either of these periods.
SUMMARY OF EXPOSURE

My determination of what proportion to the whole each separate period of exposure bears is accordingly as follows:


Period 1
5%


Period 2
15%


Period 3
5%


Period 4
74%

Period 5


1%

In coming to these determinations I am satisfied that a variable weighting should apply to take account of the differing periods of time involved and variations in the quantity and severity of exposure.

APPORTIONMENT OF LIABILITY

In relation to each period I have applied the following considerations in determining apportionment:

Period 1 

The first defendant asserts that it should be treated as a Category 2 employer as it was not a manufacturer, supplier or installer of asbestos.  It says that each of the cross defendants should be regarded as being Category 1.  However the plaintiff was employed by the second cross defendant as a scaffolder only and there is no evidence from the plaintiff nor from the first defendant that the second cross defendant was engaged in the manufacture, supply or installation of asbestos or asbestos products.  On the other hand the first defendant was actively engaged in the installation of these products at the very least in terms of supervision and inspection and also by way of control of the workers.  I consider that these assertions are sufficient to bring the first defendant within the description of a Category 1 defendant but that it also comes within the description of a Category 2 defendant.  The second defendant is said to be the supplier of the asbestos products and is a Category 1 defendant.  On this basis I find as follows:
Delta Electricity
Category 1 and Category 2 defendant
Amaca Pty Limited 
Category 1 defendant

Rolls Royce Australia Limited
Category 2 defendant

On the basis of the 5% of the overall exposure attributed to this period the apportionments are as follows:

Delta Electricity: 

As Category 1 defendant – 5% x 65% divided by 2 = 1.65%

As Category 2 defendant – 5% x 35% divided by 2 = 0.875% rounded to 0.85%

Amaca Pty Limited

As Category 1 defendant -5% x 65% divided by 2 = 1.65%

Rolls Royce 

As Category 2 defendant – 5% x 35% divided by 2 =  0.875% rounded to 0.85%.

Accordingly in relation to this period I apportion liability as follows:

Delta Electricity
2.5%

Amaca Pty Ltd
1.65%

Rolls Royce 
0.85%

Total



5%

Periods 2, 3 and 4
In these periods similar arguments have been raised by the respective employers who argue that they should be treated as Category 2 defendants rather than Category 1 on the basis that each company was a small business of a non specialist nature and that they should be treated as coming within Note 10 of the Standard Presumptions.  However in each case these defendants are said to have employed the plaintiff consistently to work as a lagger as well as a sheet metal worker and to use asbestos products in insulation work at various sugar mills, oil refineries and other factories. Taking into account the provisions of Notes 10 and 11 of the Standard Presumptions it seems to me that each of these defendants should be regarded both as Category 1 and Category 2 defendants.  

In relation to Period 2 consideration must be given  as to the role of Amaca Limited which is clearly a Category 1 defendant. The sixth defendant has suggested that Amaca should also be regarded as a Category 2 defendant on the basis that during part of this period work was performed by the plaintiff at the factory premises owned by Amaca at Newstead so that it also became a user of asbestos products at this time.  I accept this submission.

In relation to period 4, although I have determined that the eighth defendant Olympic General Products should be regarded as both a Category 1 and Category 2 defendant it seems to me that it would be appropriate to apply the principle contained in Note 13 so as to increase the collective share of the Category 1 defendants and to reduce the share of the eighth defendant as a Category 2 defendant.  I have come to this conclusion on the basis that over the period of his seven year employment with this defendant the plaintiff was not constantly involved in the use of asbestos product and his exposure would not have been as constant as during the other shorter periods of employment.  On this basis I consider that the collective share of the Category 1 defendants during this period should be increased to 70% and the share of Category 2 defendant should be reduced to 30%.

As between Amaca Pty Limited and the Wallaby Grip defendants I accept the plaintiff’s assessment that 90% of the asbestos product with which he was involved was manufactured by Amaca and 10% by Wallaby Grip.  There is no evidence detailing separate contributions by the Wallaby Grip companies and I consider that they should be treated as a single entity for apportionment purposes.
In relation to each of these periods I calculate the apportionment as follows:

Period 2

Aultas Pty Limited 

As Category 1
15% x 65% divided by 3 = 3.25%

As Category 2
15% x 35% divided by 2 = 2.62%

Total



5.87%

As between Amaca Pty Limited and Wallaby Grip it seems to me that 90% of the combined share of these two defendants as Category 1 defendants should be borne as to 90% by Amaca and 10% by Wallaby Grip. (This approach is to be taken in relation to each of periods 2, 3 and 4).

Amaca Pty Limited

As Category 1
15% x 65% divided by 3 x 2 x 90% = 5.85%

As Category 2
15% x 35% divided by 2 = 2.62%

Total



8.47%

Wallaby Grip

Category 1

15% x 65% divided by 3 x 10% = 0.65%

Period 3 – 

Australian Asbestos

Category 1

5% x 65% divided by 3 = 1.08%

Category 2

5% x 35% divided by 2 = 1.75%

Total



2.83%

Amaca Pty Limited

Category 1

5% x 65% divided by 3 x 2 x 90% = 1.94%

Wallaby Grip

Category 1

5% x 65% divided by 3 x 2 x 10% = 0.23%

Period 4

Olympic General Products

Category 1

6% x 74% x 70% divided by 3 = 17.27%
Category 2

74% x 30% = 22.2%

Total



39.47%

Amaca Pty Limited

Category 1

74% x 70% divided by 3 x 2 x 90% = 31.05%

Wallaby Grip

Category 1

74% x 70% divided by 3 x 2 x 10% = 3.45%

Period 5

Mackay Sugar Co-operative
Amaca –(Sole Category 1 defendant) 1%

SUMMARY

Applying rounding provisions where appropriate I have determined the following apportionment between defendants:

Delta Electricity
2.5%

Amaca Pty Limited
44.12%

Wallaby Grip
4.33%

Aultas Pty Limited
5.87%

Australian Asbestos
2.83%

Olympic General Products
39.5%

Rolls-Royce Australia Pty Limited
0.85%

Total

100%

SINGLE CLAIMS MANAGER

I appoint the second defendant, Amaca Pty Limited to be the Single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation 2007.
12 June 2008
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