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CONTRIBUTIONS ASSESSMENT

DETERMINATION

In this matter I have been appointed as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

FACTS

The facts as alleged by the plaintiff in the Amended Statement of Particulars reveal that over the period of years between 1962 and 1983 he worked for a number of different employers in different occupations and was also self employed for part of that time.  Those different employments and occupations can be conveniently broken up as follows:


(a)
Employment as a motor mechanic – between 1962 and November 1967 and again from 1977 to 1978 the plaintiff was employed as a motor mechanic by a number of different employers.  That work was carried out in a variety of work shops from smaller suburban service stations to large car dealerships.  The plaintiff has stated that in all of these employments a significant part of the work involved the replacement of brake linings and, in later years, brake pads. He says that in the larger work shops where there were up to 30 mechanics employed a good deal of dust would be in the air but this also applied in the smaller work shops although without the same intensity.  This dust emanated from the use of compressed air to blow accumulated dust from the brake mechanism.  The work also involved the removal and replacement of brake linings which contained a proportion of asbestos.  Those linings often had to be cut to shape by the use of angle grinders which also produced dust in the course of that work.  The plaintiff asserts that 90% of the brake linings were supplied by Hardie Ferodo which is now represented by the First Defendant.  He says that possibly 10% of the linings were supplied by Bendex, the Cross Defendant in the proceedings.



The plaintiff has estimated that 30% of his overall exposure to asbestos came from his previous employment as a motor mechanic.


(b)
Metal Manufacturers Limited – The plaintiff was employed by Metal Manufacturers Limited from 1967 to February 1969 a period of approximately 14 months.   He has described in detail the work performed by him which included the use of asbestos powder to line troughs and boxes and also handling and cutting to size asbestos matting to be placed over the asbestos powder.  Asbestos rope was also used in this process and the workers were required to use asbestos gloves because of the extreme heat involved in the work being performed.   No other form of protection was provided, in particular no masks were provided, and the plaintiff asserts that the process was very dusty and involved a daily exposure to asbestos dust.  He also alleges that the factory building in which he worked was clad with Super Six Corrugated Fibre but he does not make any assertion that the Super Six was broken or was interfered with in any way and it seems that it remained in situ in the same form as when it was erected.  The plaintiff has estimated that 55% of his overall exposure to asbestos came in this employment.  The plaintiff’s evidence is that the asbestos powder, asbestos matting, and asbestos rope were all provided by the Fourth Defendant which I will refer to as “Bells”.

(c)
Roofing Contractor – Between February 1969 and July 1972 the plaintiff was in two separate partnerships engaged in the business of a roofing contractor.  He states that some of that roofing work required the use of Super Six Corrugated Fibro which was manufactured by the Third Defendant James Hardie.  He said that this product would have to be cut to size using power saws and he has estimated that 10% of his overall exposure to asbestos dust was caused by this work.  He has stated that the only product used by him in the course of these business was with product manufactured by the Third Defendant.


(d)
Truck Driving – Between 1973 and 1974 the plaintiff was self employed as a subcontractor working as a truck driver.  The only exposure to asbestos during this period were on those occasions when he carried product manufactured by the Third Defendant.  This product would be loaded at various James Hardie factories and, whilst the plaintiff was not involved in directly handling the product, it was quite dusty when the pipes and sheets of product were loaded.  The plaintiff has estimated that about 5% of his exposure to asbestos occurred whilst working as a truck driver transporting asbestos cement pipes and fibro sheets from the James Hardie factory.

APPLICATION OF THE STANDARD PRESUMPTIONS

Introduction

It is common ground that the first defendant, third defendant and fourth defendant should all be placed in Category I as should the cross defendant.

The second defendant comes within Category 2.

The entire period of exposure alleged in this case falls within period B as set out in the Standard Presumptions being the period from 1 January 1961 to 31 December 1978.  In that period the standard presumption for each category of defendant is 65% for Category 1 and 35% for Category 2.

Clause 5(4) of the Standard Presumptions provides that if there is more than one defendant in either of Category 1 and Category 2, then the contributions assessor is to treat each defendant as equal in contribution as to the percent share of that category unless satisfied that a variable contribution ought apply.  As noted above there is only one defendant in Category 2 but there are four defendants in Category 1.  Since the liability of Category 1 defendants is divided equally then the contribution from each would be 16.25%.  The standard presumptions provide that there may be an increase or decrease by an amount up to 20% points and accordingly the range available in respect of Category 1 defendants in this matter is from 0% to 36.25%.  In the case of the Category 2 defendant the standard presumption of 35% can also be varied by an increase or decrease of up to 20% points which results in an available range from 15% - 55%.
Variation to the Standard Presumptions

In considering whether the standard presumption should be varied I have taken into account the circumstances which applied in each of the broad categories of employment referred to above.  

In  period (a) when the plaintiff worked as a motor mechanic he attributes 30% of his overall exposure to that employment.  The first defendant and the cross defendant are the only defendants involved in that period and the allegation made by the plaintiff is that 90% of his exposure came from using products supplied by the first defendant and 10% from using products supplied by the cross defendant.  It seems to me that unfairness would result if the first defendant and the cross defendant were treated equally and in view of the allegations made by the plaintiff as to the percentages of use it seems to me that the share of the first defendant should be assessed as being 90% of the 30% of overall exposure and that of the cross defendant as being 10% of that 30% exposure.

The result therefore would be that the percentage to be apportioned to the first defendant would be 27% and to the cross defendant 3%.

In period (b) when the plaintiff was employed by Metal Manufacturers Limited the parties involved are Metal Manufacturers Limited as the employer and the only Category 2 defendant, Amaca Pty Limited as the supplier of Super Six Corrugated Fibro being the cladding used in the construction of the factory buildings and the fourth defendant Wallaby Grip (BAE) Pty Limited which supplied all the asbestos product used in the manufacturing process.  The plaintiff has asserted that 55% of his overall asbestos exposure emanated from that employment.  It seems to me that it would be appropriate to apportion 35% of that 55% to the second defendant with the result that the second defendant would bear 19.25% of the overall liability.  

So far as the respective liabilities of the third defendant and fourth defendant are concerned it seems to me that, although the plaintiff has suggested that 2% of his overall exposure at Metal Manufacturers could be attributed to working within a factory clad by Super Six Asbestos there seems to be no basis for this allegation.  There is no suggestion that the integrity of the asbestos product was in any way interfered with during the plaintiff’s period of employment which was of course for a comparatively short period of only 14 months.  On the other hand the fourth defendant provided all the asbestos product used including the asbestos gloves and mittens and it seems to me that it would be appropriate to attribute the remainder of the 55% to the liability of Bells (the fourth defendant).  This liability would amount to 35.75% and I consider that it would be appropriate to increase the percentage payable under the Standard Presumptions in respect of the fourth defendant by 19.45% to come to a total of 35.75%.

In respect of periods (c) and (d) – roofing and driving.  In each of these occupations the plaintiff has alleged that his exposure to asbestos came entirely from product supplied by the third defendant Amaca Pty Limited.  Accordingly it is convenient to deal with these two periods together.  The plaintiff has alleged that these combined occupations contributed 15% to his overall exposure and Amaca is the only defendant involved in the particular periods.  Accordingly it seems to me that the contribution payable by Amaca overall should be 15% which is a decrease of 1.25%.
SUMMARY OF DETERMINATION

In summary my determination of the proportions payable by each of the defendants and the cross defendant is as follows:

First Defendant

Amaba Pty Limited



27%

Second Defendant

Metal Manufacturers Limited

19.25%

Third Defendant

Amaca Pty Limited



15%

Fourth Defendant

Wallaby Grip (BAE) Pty Limited

35.75%

Cross Defendant

Bendix




3%

Total










100%

APPOINTMENT OF SINGLE CLAIMS MANAGER
Under the terms of Clause 61(9) of the Dust Diseases Tribunal Regulation 2007 there is  no primary defendant.  Each of the defendants with the exclusion of the cross defendant has apportioned a share of at least 15% but the highest proportioned share is that attributed to the fourth defendant and I consider that it is appropriate to appoint the Claims Manager of the fourth defendant as the Single Claims Manager in these proceedings.
Dated: 15 May 2008 
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