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CONTRIBUTIONS ASSESSMENT

DETERMINATION

On 17 June 2008 the Registrar of the Dust Diseases Tribunal of NSW referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

FACTS

The plaintiff in this matter Mr Maurice Bernard Dargan is now 80 years of age and commenced work as an apprentice plumber in 1943.  He was initially employed by McConnell Building Company until 1946 and then completed his apprenticeship in 1947 working for Keogh & Kenyon.  The same year he commenced working as a plumber for the Wagga Gas Company where he worked until 1948.  In the same year he was employed as a plumber for Mr W Armstrong.  In 1949 the plaintiff became self employed as a plumber and he continued that business exclusively until 1961.  In the years 1961 to 1987 he started another business known as Young Plumbing Supplies and also continued the business as a plumber.  He was apparently unemployed between 1987 and 1990 and from 1990 to 1992 he was employed by Australia Post but without any exposure to asbestos.  He has not worked since 1992.  During all stages of employment and self employment between 1943 and 1987, the plaintiff has alleged that there was some exposure to asbestos although he states that 95% of this exposure occurred prior to the commencement of the business Young Building Supplies in 1961.
The plaintiff illness has been diagnosed as pleural thickening, asbestos related pleural disease and pulmonary asbestosis.  These are divisible diseases for the purposes of the Regulations.
It is common ground that all the defendants are Category I defendants and that there are no Category 2 defendants joined in these proceedings.  Accordingly the Standard Presumptions as between Category 1 and Category 2 defendants have no application in these proceedings.

The plaintiff’s allegations as to the various manufacturers suppliers of the asbestos products to which he was exposed are not very specific.  In relation to his period of employment as an apprentice plumber his exposure was primarily in doing lagging work on boilers using an asbestos fibre product which required mixing with water and which came in open weave sacking.  He was unable to provide the names of any suppliers of this product.  He also used sectional pipe lagging which he described as being similar to the product found on page 7 of the Hardie’s Insulation Material Brochure.  He stated that this product came in a cardboard box in about 3 foot lengths and had to be cut to size using a saw.  He has referred to two specific jobs of this nature during his apprenticeship being periods spent at Hengrove Hall in Macquarie Street and the Lady Davidson Hospital in Turramurra.  In total the work at these two premises was for a period of 12 – 14 months and on these jobs about 20% of his time was spent on the insulation work using asbestos products.  During the period of his apprenticeship he also did work repairing hail damage to corrugated asbestos roofing which involved cutting the roofing product using a handsaw which created a lot of dust.  This work took about 25% of his time over a period of four weeks.  He has identified this roofing product as being similar to that shown in both the Hardie’s Super 6 corrugated asbestos cement sheets brochure as well as the Wunderlich Corrugated Durabestos brochure.  His apprenticeship also involved working on Housing Commission houses in Beverley Hills and Rydalmere in which asbestos cement building products were used which were called “fibro” on the job.  It has been suggested that this is specifically referring to a Hardie’s product but I am of the view that the term is used by the plaintiff in the generic sense of describing the flat asbestos cement sheeting and could refer to the product produced by  either of the first or second defendants.
The plaintiff’s apprenticeship was completed at Wagga Wagga and the work performed there also included work on Housing Commission homes similar to that described above.  His employment at Wagga Gas Company was for a period of six months and included some pipe insulation using asbestos rope.  The plaintiff has not identified the manufacturer of that rope.  His work for W G Armstrong in Young was also for a period of approximately six months and involved only minimal asbestos exposure mainly in the form of drilling holes in asbestos sheets.  
During the period of self employment between 1949 and 1961 the plaintiff says he had considerable exposure to asbestos dust and fibre particularly with the installation of Warm Ray heaters.  There was also some insulation work on boilers and pipes.  It was said that he brought loose asbestos powder from Swans or John Danks or McPhersons who were all Sydney based suppliers with whom he had accounts.  He has stated that he believes that Bestobell sold loose asbestos and he had an account with Bestobell and also brought asbestos sheets from that company.  The exposure during this work also came from drilling and cutting of asbestos sheeting and the Tilux product.  I note that Tilux was manufactured by Hardies.
As stated previously the plaintiff has said that in a period after 1961 when he commenced the plumbing supply business and also continued to run his plumbing business there was little exposure to asbestos which he has estimated to be no more than 5% of the overall exposure.  He has however identified the wholesalers from whom he purchased asbestos building products as being Swans Limited, Watson & Crane, John Danks and McPhersons.  

Amaca has confirmed that between the years 1971 and 1977 it may have supplied Tilux and Super 6 products to Swans Limited and to Watson & Crane Hardware Stores.  It states that it supplied 75% of this type of product to Swans Limited and Wunderlich supplied 25%.  So far as Watson & Crane is concerned Hardies supplied 100% of the product.
APPLICATION OF THE STANDARD PRESUMPTIONS

The standard presumptions require that each defendant within the same  Category bear equal contributions unless the Assessor considers that there should be a variation with the maximum permissible variation being 20%.  It is difficult to apportion liability in this matter because of the lack of precision by the plaintiff in identifying all asbestos products which he has used.  It would seem that the period of most intense exposure was during his period of apprenticeship and the period immediately following that when the plaintiff was engaged in the use of asbestos lagging products.  These products seem to have been supplied by Amaca and possibly by Wallaby Grip.  No other supplier of loose asbestos has been identified.  In the work performed both as an apprentice and as a self employed plumber the plaintiff from time was required to use corrugated roofing products and he has identified Amaca and Seltsam as being the most likely producers of that product.  However this work does not appear to have been a major source of exposure.  In the work installing Warm Ray heaters, which appears to have been a significant part of the plaintiff’s business as a plumber particular reference is made to the use of Tilux which is manufactured by Amaca.  In his work generally as a plumber the plaintiff had access to and used flat sheet fibro which may have been supplied by any of the defendants although it does seem that Amaca had the greater market share of this type of product.  In relation to the third and fourth defendants I understand that the fourth defendant did not commence manufacturing until the third defendant ceased and on that basis I propose to treat those two defendants as a single entity without apportioning liability between them.
For these reasons it seems to me that Amaca should bear a somewhat greater share than the other defendants and Seltsam should bear the least.   

My determination as to apportionment is as follows:

Amaca Pty Limited
40%

Seltsam Pty Limited
25%

Wallaby Grip Pty Limited and

Wallaby Grip (BAE) Pty Limited
35%

I appoint Amaca Pty Limited to be the single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation, 2007.

Dated: 7 August 2008 










B.A.ODLING










Contributions Assessor
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