CONTRIBUTIONS ASSESSMENT

DUST DISEASES TRIBUNAL

MATTER NO: 8091/2008

PLAINTIFF – ISIDORO D'AMICO

FIRST DEFENDANT – AMACA PTY LIMITED

SECOND DEFENDANT – SELTSAM PTY LIMITED

DETERMINATION

INTRODUCTION

By letter dated 3 July 2008 bearing the signature of the Registrar of the Dust Diseases Tribunal I am appointed Contributions Assessor in these proceedings. 

I have been provided with the file of the Dust Diseases Tribunal that contains the following material upon which I rely in making this determination:

1. Plaintiff’s Statement of Particulars filed 13 May 2008 (“Particulars”)

2. First Defendant’s Reply filed for Amaca on 16 June 2008

3. Defendant’s Reply filed for Seltsam on 11 June 2008

In addition to the material described at 1-3 above I rely on the Standard Presumptions set out in Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

I assume that both defendants sued by the Plaintiff, who is a 72 year old male who has contracted Mesothelioma, are liable to the Plaintiff.

PLAINTIFF’S ALLEGATIONS OF EXPOSURE

Where I refer to “exposure” or its derivation this is to be taken to mean exposure to and inhalation into the plaintiff’s respiratory system of asbestos dust and fibre.

The Plaintiff worked most of his life as a Tiler.

He worked for a company known as Dillons from 1961 to 1966. He does not say precisely when this employment commenced and ended. I conclude it was a period of five years.

He was exposed to asbestos during most this Dillons period while cutting and grinding a product known as Tilux. He did not work with Tilux for a period of 14 months when he worked on the Holsworthy Army Base and on the Shoalhaven Paper Mill. The exposure to Tilux occurred once per fortnight.

“Occassionally” the Plaintiff was exposed during his employment with Dillons while cutting and drilling compressed fibro.

The Plaintiff then worked for a company known as Tile Distributors from 1966 to 1969/1970 and was not exposed during this period.

In 1969/1970 the plaintiff became self employed and remained so until he retired in 2000.

While he was self employed the Plaintiff was exposed to Tilux in the same way and as frequently as when he was employed by Dillons.

The Plaintiff “sometimes” chiselled holes in compressed fibro.

The Plaintiff  “often” worked with a product known as Villaboard in a similar way to the fashion he worked with Tilux. The Plainiff says that his exposure as a consequence of working with Villaboad occurred once per week

The Plainitff says he was never given any guidance or instruction as to the safe use of the asbestos produtcs with which he worked.

DEFENDANT'S REPLYS

The Reply filed by Amaca admits that it:

1. Manufactured Tilux until 1982

2. Manufactured compressed fibro sheeting from 1962 until 1983

3. Manufactured Villaboard from August 1977 until September 1982.

Amaca says that it commenced placement of written warnings on its products in 1978.

The proper methodology proposed by Amaca is one that identifies the total amount of discrete exposures the Plaintiff experienced.  Amaca formulates its own calculations but I do not think they are an accurate reflection of total discrete exposures. 

Amaca submits that the warnings that it placed on its products from 1978 should be taken into account.

The Reply filed by Seltsam admits manufacture of Villaboard from 1969 to July 1977. 

Seltsam argues that the Plaintiff was exposed to far greater amounts of Amaca product that Seltsam product. It submits that proper contribution, having regard to the periods and intensity of exposure, should be Amaca 70%, Seltsam 30%.

CONTRIBUTION ASSESSMENT

In making my determination of contribution I rely on the following conclusions:

1. The Plaintiff was exposed to Tilux on 92 occasions while working for Dillons. Amaca is solely liable for this exposure. The Plaintiff's evidence is that he was exposed to Tilux twice per month while working for Dillons except for 14 months when he worked on the Holsworthy Army Base and at the Shoalhaven Paper Mill.

2. The Plaintiff was exposed to compressed fibro on an unspecified number of occassions. This is exposure for which Amaca is solely liable. The Plaintiff's evidence  is that he "occassionally" cut and drilled compressed fibro while working for Dillons and he "sometimes" chiselled holes in compresed fibro while self employed. I assume that this exposure amounted to 50 total exposures over the plaintiff's entire period of exposure.

3. The Plaintiff was exposed to Villaboard once per week from 1969/1970 until 31 July 1977 and Seltsam is solely liable for this exposure. I conclude this exposure commenced on 1 July 1969 and amounted to 8 years in total. This amounts to 416 exposures. 

4. The Plaintiff was exposed to Villaboard once per week from 1 August 1977 until 1 September 1982 and Amaca is solely liable for this exposure. This amounts to 264 exposures.

5. The most relevant in the cause of the Plaintiff's mesothelioma is likely to have been earlier exposure.

6. Warnings placed by Amaca on its products had no impact on the Plaintiff in terms of discouraging him from using the products or encouraging him to use them safely. 

7. The Plaintiff experienced approximately 822 exposures of which Amaca is liable for 406 and Seltsam is liable for 416. As a percentage this equates to Amaca 49.4% and Seltsam 50.6%

 A result approximating equal contribution between the Defendants would not be productive of a just and equitable outcome in my opinion because Amaca's exposure occurred first in time with the first Amaca exposure being some 16 years before the first Seltsam expsoure. On widely accepted medical and scientific grounds the earlier exposure is likely to have been more causally potent 

Doing the best I can I think that a just and equitable outcome would be to assess contribution as Amaca 60%, Seltsam 40%.

I appoint at random Amaca as Single Claims Manager.
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Toby Tancred

Date: 7 July 2008

