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CONTRIBUTIONS ASSESSMENT

DUST DISEASES TRIBUNAL

MATTER NO: 7139 OF 2007
THE COMMONWEALTH
Commonwealth
HURRICANE WIRE PRODUCTS (AUST) PTY LTD
First Defendant

BURNS PHILP & COMPANY PTY LIMITED

Second Defendant
DPSPL PTY LIMITED

Third Defendant

DALGETY STEVEDORING COMPANY PTY LIMITED

Fourth Defendant

OXLEY STEVEDORING CO PTY LTD

Fifth Defendant
DETERMINATION

INTRODUCTION

By letter dated 27 March 2008 bearing the signature of the Registrar of the Dust Diseases Tribunal I am appointed Contributions Assessor in these proceedings. 

I have been provided with the file of the Dust Diseases Tribunal that contains the following material upon which I rely in making this determination:

1. Commonwealth’s Statement of Particulars filed 4 October 2007 amended with the consent of all parties on 11 April 2008 (“Particulars”)

2. First Defendant’s Reply filed for First Defendant on 1 April 2008
3. Second Defendant’s Reply filed for Second Defendant on 1 April 2008

4. Third Defendant’s Reply filed for Third Defendant on 1 April 2008

5. Fourth Defendant’s Reply filed for Fourth Defendant on 1 April 2008

6. Fifth Defendant’s Reply filed for Fifth Defendant on 1 April 2008

In addition to the material described at 1-6 above I rely on the Standard Presumptions set out in Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

I assume that each defendant sued by the Commonwealth is liable to contribute.

I will refer to the Defendants as follows:

· First Defendant – Hurricane

· Second Defendant – Burns Philp

· Third Defendant – DPSPL

· Fourth Defendant – Dalgety

· Fifth Defendant - Oxley

The Commonwealth submits that it does not fall into either category of defendant and that it therefore cannot be liable to contribute. This is an unmeritorious submission. Clearly enough each defendant is a Category 2 Defendant
COMMONWEALTH’S ALLEGATIONS OF EXPOSURE
Where I refer to “exposure” or its derivation this is to be taken to mean exposure to and inhalation into the worker’s respiratory system of asbestos dust and fibre.
The Commonwealth’s claim arises out of a claim against SIFC made by Gordon Robinson (“the worker”).

The Commonwealth alleges that the worker was employed on the Brisbane waterside from 29 November 1954 to about 1977 in circumstances involving exposure. I find that the worker was exposed for a total of 22 years. The Commonwealth alleges in general terms that for the period from 1954 to 1977 the worker had seven (7) employers and that therefore each of these periods of employment is 1/7 liable. The Commonwealth submits that in 1977 the worker commenced work with Conaust.
CONTRIBUTIONS ASSESSMENT
The worker swore an affidavit on 1 April 2005. In this affidavit he identified fourteen (14) employers in his time on the waterside up to 1974 and states that he then commenced work for “Conaust”. A further affidavit sworn 29 September 2005 states that in the period from November 1954 to November 1967 the worker recalls working for seven specific employers. 

The Reply filed by each Defendant makes the same submissions as to contribution.

The Reply points out that the worker has provided three different accounts of commencement of his period of employment with the entity known as “Conaust”. The Reply relies on a statement dated 7 June 2006 of Mervyn Johnson. It appears that this statement was provided in connection with a claim for compensation by the worker for skin cancer due to his exposure to sun while working on the waterside. Mervyn Johnson states that he worked with the worker on the waterside. He is sixteen years younger than the worker. I infer that his recollection is more reliable that that of the worker. He states the worker commenced with Conaust when permanency was introduced in 1967. 
The date that the worker commenced with Conaust is important because it is not a Defendant and because the date he commenced with Conaust defines the last date the worker could have been exposed with the Defendants.

I find that the worker was exposed with fourteen non Conasut employers over a period of twelve years commencing November 1954 from up to 1 January 1967.
The Reply submits that the Commonwealth’s identification of seven non Conaust employers is wrong. I note the worker identifies fourteen different non Conaust employers in his 1 April 2005 affidavit. I note that the worker says nothing about seven of these non Conaust employers in his 29 September 2005 affidavit.

The period before the worker commenced with Conaust is approximately 55% of the total period of the workers exposure. Ordinarily it would be practical to apply the broad brush and to attribute 1/14th of  this 55% liability to each of the five Defendants. This would result in each defendant being liable to contribute to an amount of 3.93% (1/14th of 55%) however this would produce an unjust result because some of the Defendants that the Commonwealth claims employed the worker during the non Conaust period did not exist for the entire period. It is on the other hand reasonable to infer that because Hurricane and Burns Philp did exist for the entire non Conaust period, that they employed the worker for more than one fourteenth of the time and I do draw that inference.

I find that the period that the worker was employed by Hurricane and Burns Philp represents 10% of his total exposure and accordingly I attribute 5% to each of these Defendants. 

ASIC records demonstrate DPSPL was registered on 1 April 1965. It could only have employed the worker for a portion of two and a half years. I attribute 1% of the workers exposure to employment with DPSPL. 
ASIC records demonstrate that Dalgety was registered on 6 March 1961. It could only have employed the worker for a portion of six and a half years. I attribute 2.5% of the workers exposure to employment with Dalgety.

ASIC records demonstrate that Oxley was registered on 18 March 1960. It could only have employed the worker for a portion of seven and a half years. I attribute 3% of the worker’s exposure to employment with Oxley.

The Commonwealth submits that the decision of Curtis J in (Re Cassar) SIFC v James Patrick & Co Pty Ltd (in liquidation) & Anor [2005] NSWDDT 60 is authority for the proposition that apportionment between a waterside regulatory authority such as the Commonwealth and an employer should be 15% to 85%. Such apportionment is not permitted by the Standard Presumptions. I must assume that two Category 2 Defendants are equally liable unless I am satisfied that a variable weighting ought to apply. The table in the Standard Presumptions sets out the extent of the variable weightings that I can apply, being a maximum up or down shift of 20%. I believe that the task that confronts me here in terms of methodology is to first assess the contribution between two defendants liable to contribute for the same period of exposure and then apply any variable weighting to those Defendant’s contribution.

Consistent with my Determination in Jack Hilton Egan v Comcare and Ors DDT Number 7287/2007 CC1  I believe that the decision of Re Cassar is compelling reason to adjust the contribution of an employer vis a vis the Commonwealth upwards by the fullest extent possible.
For the Hurricane liability I determine contribution to be equal, therefore 2.5% to Hurricane and 2.5% to the Commonwealth but  I then adjust the contribution of Hurricane upward by 20% which results in Hurricane 3% Commonwealth 2%. I adopt the same approach for Burns Philp which results in Burns Philp 3% and the Commonwealth 2%.
After the application of a variable contribution for the DPSPL period it will be liable for 0.6%. I round this up to 0.7%. After the application of a variable contribution for the Dalgety period it will be liable for 1.5%. After the application of a variable contribution for the Oxley period it will be liable for 1.8%.

Accordingly I determine contribution to be:

Burns Philp – 3%

Hurricane – 3%

DPSPL – 0.7%
Dalgety – 1.5%

Oxley –  1.8%

The Commonwealth – 90.0%
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Toby Tancred

Date 21 April 2008
