DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 8274 of 2008 and 8274 of 2008/1
Between 

FOTINI CONDOS ( as legal personal representative of the estate of the late Rallis Condos)
Plaintiff

SLOANWELL PTY LTD ( formerly Stuart Bros Pty Ltd) (in liquidation)
Defendant/ Cross Claimant
AMACA PTY LIMITED (under NSW Administered Winding Up) (Formerly James Hardie & Coy Pty Limited)
First Cross Defendant

SELTSAM PTY LIMITED 
Second Cross Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant, Sloanwell Pty Limited (formerly Stuart Bros Pty Ltd)(In Liquidation) [“Stuart”], and the cross defendants, Amaca Pty Limited [“Amaca”] and Seltsam Pty Limited [“Seltsam”] arise from a claim made for compensation for contracting mesothelioma brought by Fontini Condos as legal personal representative of the estate of the late Rallis Condos [“the deceased”].  

The deceased was born on 22 December 1933 and was diagnosed with mesothelioma on 26 March 2008.  He passed away on 11 December 2008.  A Statement of Particulars was filed in the Dust Diseases Tribunal and the claim is made under the Claims Resolution Process.

It is alleged that the deceased commenced employment with Stuart in 1960 and was employed as a painter, until about 1961 when they ran out of work.  They then asked the deceased to return in 1962 which he did until about 1967.  During both these periods he performed industrial and commercial painting work and this included working on corrugated fibro on roofs.
The deceased returned to Stuart in 1970 and worked there again as a painter until he left in about October 1988.  At page 16 of his particulars it is alleged that a lot of the work involved working with fibro that had to be prepared before it was painted and that this was dusty work.

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations” ).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply filed by the defendant.  There were no replies filed by the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the reply by the defendant in the context of section 3 of the Order.
In respect of the Defendant, Stuart;

It is conceded by Stuart that the deceased was exposed to and inhaled asbestos dust and fibre in the course of his employment with them.  Stuart submits that the asbestos cement sheeting that the deceased worked with was manufactured and supplied by the cross defendants.

In respect of the First Cross Defendant, Amaca;

Amaca submits that it and Seltsam are Category1 defendants and that Stuart is a Category 2 defendant.  They submit that Stuart ought be attributed with actual knowledge given their size and sophistication, and that they owed a non-delegable duty to the deceased.  They submit there should be a variation of the Standard presumptions in their favour based on the size and sophistication of Stuart and that Amaca had provided warnings since 1976 and placed warnings on their products since October 1978.  They further submit that the deceased could not have been exposed to asbestos dust and fibre emanating from their products.
In respect of the Second Cross Defendant, Seltsam:

Seltsam submits that all defendants and cross  defendants are Category 1 defendants, on the basis that Stuart were an installer of asbestos.  They further submit that as there has been no identification of their products they are not liable .
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is my view that Stuart was a Category 2 defendant and that the cross defendants were Category 1 defendants.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

The relevant index Periods are as follows;

Period A

1960 (6 months)




Category 1 : 75%








Category 2 : 25%

Period B

01.01.61 – 31.12.78




Category 1 : 65% 

(15 years)





Category 2 : 35%

Period C

01.01.79 – September 1988



Category 1 : 60%

( 9.5 years)





Category 2 : 40%

I accept the submission of the defendant that the deceased’s relevant employment was for 25 years and is broken up in the index periods as follows:

Period A





2%

Period B





60%

Period C 





38%

Thus for Period A;

Amaca and Seltsam




75% x 2% = 0.15%

Stuart






25% x 2% = 0.05%

And for Period B;

Amaca and Seltsam




65% x 60% = 39%

Stuart






35% x 60% = 21%

And for Period C;

Amaca and Seltsam




60% x 38% = 22.8%

Stuart






40% x 38% = 15.2%

I am not of the view that there ought be any variation of the Standard presumptions as between the Category 1 defendants and that that liability ought be split 50/50.

I therefore determine that the apportionment is as follows (rounded);

Stuart



36 %
Amaca



32%
Seltsam


32 %





----------




100%

I have not asked to determine a single claims manager as there has not been agreement, therefore I appoint Stuart as single claims manager pursuant to s.61(3)(b) of the Regulations.
Dated : 17 December, 2009
WENDY  STRATHDEE

Contributions Assessor
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