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DDT No 8186of 2008
Between 

PHILLIP VINCENT COLEMAN
Plaintiff

STATE OF NEW SOUNTH WALES
First Defendant/First Cross Claimant

COMCARE
Second Defendant/Second Cross Claimant
WALLABY  GRIP  LIMITED 
First Cross Defendant to First and Second Cross Claims
AMACA PTY LIMITED (UNDER NSW EXTERNAL ADMINISTRATION)

Second Cross-Defendant to First and Second Cross Claims
SELTSAM PTY LIMITED

Third Cross-Defendant to Second Cross Claim
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, cross-claimants and cross-defendants, arise from a claim made for compensation for contracting asbestos related lung cancer, asbestos related pleural plaques and diffuse pleural thickening brought by Phillip Vincent Coleman against the State of New South Wales (“State of NSW”) and Comcare.  Both defendants have brought cross claims, the State of NSW against Wallaby Grip Limited (“Wallaby Grip”) and Amaca Pty Limited (“Amaca”) and Comcare has brought cross claims against Wallaby Grip, Amaca and Seltsam Pty Limited (“Seltsam”).  

The plaintiff alleges that he was employed by at the NSW Government Railways at their Everleigh Workshops as a fitter machinist between about 103.12.48 and 1960 was exposed to asbestos dust and fibre in the dusty workshop and as a consequence of the use of insulation on many parts of steam engine machinery. Although the Plaintiff says at paragraph 12 of his Statutory Declaration of 10 March 2009 that he did not recall using the insulation material, he states that he would on a daily basis walk past each of the other shops, the boiler shop, the tool room, and other machine areas and recall them as being dusty such that he could see dustiness in the air.
After the conclusion of his apprenticeship he states that he was transferred to the boiler shop for some where between 9 months and one year.

In his position at the boiler shop the Plaintiff was required to strip engines, fit piston rings and work on glands and valves. He was also put on duties of assembling some of the parts associated with the engines and there was always insulation material of various amounts stuck on the parts or the valves upon which he was working.

At the time the Plaintiff was given duties of cleaning off the boilers to make sure they were free of old insulation material and worked in conditions which he describes as being much dustier than the machine dust. He describes that there was thick dust there 8 hours a day and that there were other workers performing the same type of work as him in close vicinity. He says that he came into contact with asbestos insulation sometimes for 10 or 15 minutes other times for hours at a time, but certainly on a daily basis.

He then states at paragraph 14 of his Statement he moved to the tool room which was away from the boiler shop and in this area he did precision machining work. The Plaintiff states that he would still have to walk past the boiler shop when he came to work, finished work or during his lunch hour and he noticed that whilst the atmospheric conditions in the tool room were the same, the boiler shop area was still particularly dust with a general haze of dust throughout the main building atmosphere.

After some 12 to 15 months he finished in the tool room and was transferred to the erecting shop where locomotives were wheeled into to be stripped. He states there was an enormous amount of lagging on the locomotives, particularly around the boilers and it was part of his job to be involved in this stripping process.
He states that half of his time would be spent stripping and the other half of the time would be spent reassembling the locomotives within the workshop and that the boilers on the locomotives were covered with asbestos blocks and blankets.

He states at paragraph 18 when doing the reassembling work he did not have much direct contact with asbestos as was the case with the stripping. When doing the stripping work he states he handled asbestos directly. 

He notes at paragraph 19 of his Statement that his work varied so much that it was difficult to say what he was doing from day to day but states as follows:

“But I estimate that when stripping I would have had days where I would be directly handling or coming into contact with asbestos for half an hour or up to one to two hours at a time on a daily basis. When reassembling, handling of asbestos insulation was much less. At times when I had to reapply the mixed asbestos slurry, which may have been once or twice a week, the slurry had already been mixed by other workers.”

The Plaintiff was then transferred at the completion of his apprenticeship to the running sheds which were in a separate building. He was required there to mix up and use a slurry and also asbestos sheeting which was sawn to appropriate sizes. He estimates that in the large erecting shed he had 8 hours of constant exposure to asbestos daily whilst performing the stripping work and a lesser but constant exposure whilst reassembling. He estimates he used asbestos insulation 4 or 5 times a week again varying in duration of between a few minutes up to 1 to 2 hours.

He further states that when he was working in a confined space under a locomotive he sustained a concentrated exposure and that this was a daily occurrence. He summarises his exposure as minor but fairly intense environmental exposure when he was assigned to the machine shop and tool room but the exposure in the boiler shop and large erecting shop was intense, daily and continual.

He was then transferred to the Flemington Car Sheds where he believes that although he was not exposed on a daily basis he was exposed at least one day per week, sometimes more, carrying out small jobs using insulation for short periods only. It was certainly of far less intensity than at Everleigh and not of the frequency of exposure to other workers who were employed in his vicinity using asbestos as was the case at Everleigh. He deposes that the atmosphere was nowhere near as dusty. 

The State of New South Wales is the statutory corporation responsible for the First Defendant.

The Plaintiff then further alleges that he commenced work for the Australian Atomic Energy Commission (AAEC) at its Lucas Heights Nuclear Reactor Site in the latter part of 1960. The Second Defendant is a Commonwealth statutory corporation and has assumed the liabilities of instrumentalities including the Australian Nuclear Science and Technology Organisation. 

He alleges that between 1960 and 1992 he was initially employed as a fitter, thereafter a technical officer and finally as a senior technical officer with the Australian Atomic Energy Commission and from 1987 ANSTO and whilst employed at the Lucas Heights facility carried out duties in the maintenance section of the facility principally in the reactor and laboratory areas.

He states in paragraph 24 of his Statement in the first 9 years of his employment he was a fitter and was required to use asbestos insulation material on a fairly regular but not constant basis. He states at paragraph 26 it was part of his duties to carry out repairs to the installed thermal piping which required the removal and reapplication of asbestos insulation and also to install new service pipes. He regularly worked around the HIFAR reactor and adjacent cooling towers and as he was the fitter delegated to do the maintenance work required it was necessary for him to strip and maintain asbestos insulation on the heaters and piping between 6 to 8 times per month, each time for about an hour or 2 with direct use of asbestos. 

He further states in the first 9 years of his service at AAEC it was commonplace for him to use new asbestos insulation which required him to cut semi-cylindrical sections with a hacksaw. He also was required to use loose asbestos powder.

At paragraph 30 he estimates that over the 9 years he was in contact with asbestos insulation at AAEC 2 to 3 times per week in one or other of the jobs that he did he had to use either the asbestos slurry or the pipe sections to apply to the new work or carry out maintenance work on the old materials. He states “each of these functions threw up dust into the air, usually in a confined space. These jobs would take me between half an hour, to sometimes over a number of days to complete the work, but usually my handling of insulation material would at any one time, when carrying out the maintenance work, take no more than a couple of hours.”

The State of New South Wales in its Reply filed 23 April 2009 admits the diagnosis and disabilities the Plaintiff suffers as described in the medical reports served in the proceedings. It also states it does not have any evidence to contradict the Plaintiff’s allegations and the evidence attached to the Form 1 in relation to employment and the period of employment. It makes submissions in relation to apportionment as between the State, Comcare and the various Cross Defendants. I have had regard to all of those submissions.

Primarily, the State submits that it is not a Category 1 Defendant as it is sued as an employer only. It specifically submits that it is not a Defendant which ought be caught by footnote 11 to clause 52 of the Regulations and refers in its Reply to Putt v. James Hardie (1998) 16 NSWCCR 10 at paragraph 153 where O’Meally J (as he then was) stated:“Asbestos is not inherently dangerous. Its danger depends upon the manner of its use.”

It submits that to treat an employer as both a Category 1 and Category 2 Defendant would destroy the distinction between the categories which was not the intention of the legislature when it enacted the order.

It further refers my attention to the decisions in (Re Nikola Woelfl) State Rail Authority of New South Wales v. Amaca Pty Limited & Wallaby Grip Limited, 29 May 2006, and to State Rail Authority of New South Wales v. Wallaby Grip Limited [1999] NSWDDT 12 (Rayner).

It is submitted that as a consequence of these decision Amaca and Wallaby Grip have been found to have actual knowledge at the relevant periods. 

It then makes submissions in relation to some variations which can and ought be made to the standard presumptions. It submits that a maximum variation of 20% should be applied to the State’s liability as a Category 1 Defendant to reduce its apportioned Category 1 liability from 25% to 5% and a consequence increase in the liabilities of Amaca and Wallaby Grip Limited.
The State makes alternate submissions as to the variance which ough be made if it is found to be a Category 1 and 2 defendant and that there ought be a maximum variance in it’s favour so as to produce a result consistent with those in Woelfl and Rayner.
Comcare in its Reply filed 28 April 2009 admits the Plaintiff’s periods of employment as pleaded in the Form 1 and also makes detailed submissions as to the question of apportionment between the Defendants and Cross Defendants. 
Comcare has attached to it’s Reply documents which it submits provide clarification of the actual dates relevant to the Plaintiff’s employment and promotion. An examination of those documents reveals that the Plaintiff worked with the Railways from 6 December 1948 to 24 February 1961 and AAEC from 27 February 1961 to 27 August 1992, and obtaining the promotion to Technical Assistant Grade 2 effective from 18 September 1969.  The Plaintiff does not allege exposure after the first nine years of his employment with AAEC (paragraphs 25 and 29 of Statutory Declaration).  I have assumed that this is on the basis that exposure did not occur after his promotion and I accept that as having occurred on 18 September 1969.
Comcare has provided detailed submissions as to the apportionment as between itself and the State and I have had regard to all of those submissions. Comcare does not make any submissions in relation to the apportionment of liability or contribution as between the State of New South Wales and the Cross Defendants during the period of the Plaintiff’s employment with the New South Wales Department of Railways. 
However, in respect of the Plaintiff’s employment for which Comcare bears the liability, that is between 27 February 1961 and 18 September 1969, it submits that the manufacturers and suppliers of the asbestos products, that is the First, Second and Third Cross Defendants, could have issued warnings on their products about the precautions that could be taken to eliminate those risks and refers to Amaca v. Wallaby Grip [2005] NSWDDT 41; James Hardie v. Roberts (1999) 80 NSWCCR 500; (Re Lawrence) BHP v. Amaca (2003) NSWDDT 18 and CSR v. Wren (1998) 15 NSWCCR 650.

The Reply filed on behalf of Amaca dated 4 May 2009 submits that Amaca, Wallaby Grip Limited, Seltsam Pty Limited, the State of New South Wales and Comcare ought all be categorised as Category 1 Defendants and Comcare and the State of New South Wales ought be categorised as Category 2. They submit that constructive knowledge, if not actual knowledge, should be attributed to the Category 2 Defendants but makes no further submissions in relation to apportionment.

Wallaby Grip Limited in its Reply filed 4 May 2009 further makes detailed submissions in relation to the variation of the standard presumptions.  It submits that the Standard Presumptions ought be varied to reflect the actual knowledge of the State and Comcare.  Further in support of that argument it submits that the variation ought also to occur due to the size and sophistication of the Railways and AAEC and annexes various documents in support of these submissions.
Seltsam in it’s Reply filed 8 May 2009 submits that all defendants and cross defendants are Category 1 defendants and that as there are no Category 2 defendants, there can be no variation of the Standard Presumptions. It further submits that as the Plaintiff has does not allege exposure to any product manufactured or supplied by Seltsam, there ought be a variation of the Standard Presumptions to apportion Seltsam 0%. This with respect cannot be correct as the purpose of the Standard Presumptions is that all defendants and cross defendants are assumed to be liable and I propose therefore to apportion a share to Seltsam.
The cross-claimants and the cross-defendants were unable to agree as to apportionment of liability and in accordance with Section 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).  The matter was referred to me and I received a copy of the Tribunal’s file.

The parties have also been unable to agree a Single Claims Manager (“SCM”) and the Registrar has  requested pursuant to Section 61(3)(b) of the Regulations that a SCM be appointed.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
Various submissions have been made as to which defendants fall within which categories and I have had regard to all the submissions made on behalf of each party.

In my view the defendants, the State and Comcare are both Category 1 and 2 defendants.  The cross defendants are Category 1 defendants.

In respect of the period of employment with the Railways, I determine that this constituted approximately 60% of the Plaintiff’s total employment during which he was exposed to asbestos and that his employment with AAEC was approximately 40%.  However I accept that the exposure was more intense and frequent if the total period of his employment with the Railways is averaged out and I therefore determine that 70% of his exposure was with the Railways and 30% with AAEC.

The period of employment with the Railways is almost entirely within Period A, that is before 1 January 1961 and as just over 1% is outside that period I propose to disregard that period and calculate the apportionment all within Period A. 
In accordance with section 5(5) of the Order and having taken into account the Factual Considerations in clause 3 I am of the view that there are not any special or unusual features or facts put before me that cause me to alter that standard presumption in respect of category 1and 2 as I accept that in this case it strikes an appropriate balance between the relative defendants.

 I do not propose to vary the Standard Presumptions of 75%/25% as in my view that would not be just and equitable.  The size and sophistication of the State and it’s non- delegable duty to it’s employee in my view make it equally culpable in it’s exposure of the Plaintiff to that of the manufacturers and suppliers who for the purposes of the Regulations had actual knowledge.  Furthermore as I have determined that the State is a Category 1 and 2 defendant for this period,  in my view it would not do justice to the parties to vary the Standard Presumption.
Section 5 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply.

Therefore for the period of employment with the Railways the relative contributions are as follows;

The State of NSW
50%

Amaca


25%

Wallaby Grip

25%




----




100%

In respect of the period of employment with AAEC I do not propose to vary the Standard Presumptions for the same reasons as I did not vary them in respect of the earlier employment.  Therefore for the period of employment with AAEC the relative contributions are as follows;

Comcare

51.25%

Amaca 

16.25%

Wallaby Grip 

16.25%

Seltsam

16.25%

On the basis that 70% of the total exposure occurred with the Railways and 30% with AAEC, the total apportionment is as follows:

The State of NSW

35%

Comcare


15.3%

Amaca



22.4%

Wallaby Grip


22.4%

Seltsam


4.9%





-------





100%
Pursuant to Division 7, Section 61 (3)(b) I select the State of New South Wales as SCM.

Dated : 28 May, 2009
WENDY  STRATHDEE

Contributions Assessor
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