DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 127 of 2004/1
Between 

CLIFTON FINANCIAL SERVICES PTY LIMITED ( FORMERLY JOHN MARTIN AND CO LIMITED)
Cross Claimant
BI (CONTRACTING) PTY LIMITED
Cross Defendant

RE ; DIANNE JOY HANNAM
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the cross claimant, Clifton Financial Services Pty Limited [“Clifton”] and the cross defendant, BI Contracting Pty Limited [“BI”].

The original substantive proceedings arise from a claim made for compensation for contracting mesothelioma brought by Dianne Joy Hannam [“the Plaintiff”], who alleged in a Statement of Claim filed  in the Tribunal on 23 April 2004 that her mesothelioma was a consequence of her employment with John Martin Retailers Pty Limited [“John Martin”] (a defendant in the original proceedings), between 1963 and 1967 with the cross claimant at premises on Rundle Street, Adelaide.  These proceedings were amended to add a second defendant by way of amended Statement of Claim filed 19 July 2004, joining Clifton as the second defendant to those proceedings. 

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

On 1 September 2004 a cross claim was filed by Clifton against BI and it is that dispute that has been referred to me for determination by the Registrar.  The cross claims seeks contribution and/or indemnity in respect of any damages that they cross claimant may have been liable to pay the Plaintiff, on the basis that BI supplied and/or installed the asbestos containing products to which the Plaintiff was exposed.
On 22 September 2004 the Plaintiff filed a Notice of Discontinuance against John Martin. On 28 September 2004 Terms of Settlement in favour of the Plaintiff against Clifton were filed in the Tribunal.

A Regulation Form 2 Reply in accordance with part 8 was filed on 21 April 2011 and an amended cross claim was filed by Clifton on 13 May 2011 which did not contain any different allegations nor sought any different relief, but complied with the provisions of the Dust Diseases Tribunal Regulation 2007.

The Reply filed by the cross claimant submits that they ought be placed in Category 2 and the cross defendant in Category 1.  They submit that the Standard Presumptions ought be varied  as at the time that the Plaintiff’s claims was finalized, the Standard Presumptions did not apply, and that is based on the authority in BI (Contracting) Pty Ltd v Public Trustee (SA) [2005]NSWCA 306.
They further submit that the effect of the operation of section 25B states that the issue of apportionment is an issue of a general nature and has already been determined by the Tribunal and therefore may not be relitigated or reargued in other proceedings before the Tribunal. They also submit that BI ought be attributed with constructive knowledge based on the authority cited above.
The cross defendant filed a Reply on 1 July 2011.  It makes a number of submissions.  Firstly it submits that as there is no evidence of the Plaintiff having been exposed to any BI products, they are an innocent defendant pursuant to clause 53 of the Dust Diseases Tribunal Regulation 2007.
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

Accordingly, I must assume that BI are liable, but note this submission.

The reply filed the cross defendant submits that they are a Category 1 defendant and Clifton is a Category 2 defendant.  I agree with this submission.  However they additionally submit that Clifton ought be placed in Category 1 as well on the basis that they are an installer of asbestos, based on the affidavit of the Plaintiff, and her exposure history contained therein.  I am not convinced that Clifton ought be categorized as an installer as well as an employer, and I therefore determine that BI is a Category 1 defendant and Clifton a Category 2 defendant.  
The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946. The relevant apportionment is Category 1 – 65% and Category 2 – 35%.
 The Reply filed by the cross defendant makes a secondary submission that the Standard Presumptions do apply, but ought not be varied, and this submission is made in response to the submission by the cross claimant that the Standard Presumptions do not apply and that section 25 effectively prohibits such application.  The matter was referred to me under the Claims Resolution Process, and as such I am bound to apply the Regulations.  Thus I am of the view that the Standard Presumptions ought apply, and that in these proceedings it would not do justice to the parties to vary same.

I therefore determine that the apportionment is as follows;

Clifton


35 %

BI



65 %





----------




100%

Dated : 8 July 2011
WENDY  STRATHDEE

Contributions Assessor
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