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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal of New South Wales has referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff, Alan Stanley Cleary, has alleged exposure to asbestos or asbestos dust over the period from 1951 to 1964 both years inclusive.  In the years from 1951 to 1953 he was employed by J R Pillars Pty Limited as a rigger and crane driver and in the course of that employment worked at the Bunnerong Power Station carrying out construction and maintenance work.  The construction work involved the erection of steel framework and the maintenance of boilers.  This maintenance work included removing of old asbestos lagging to enable repairs to the boilers to be carried out.  The plaintiff estimated that approximately 25% of his overall exposure to asbestos occurred during this employment.  The Bunnerong Power Station was owned and operated by the predecessor of the first defendant.
During the remainder of the period of exposure, that is from 1953 to 1964, the plaintiff was employed by the second defendant, David Lennox Australia Pty Limited again as a rigger and crane driver. In the course of that employment he carried out work on the premises of the third, fourth, fifth and sixth defendants.  As well as carrying out work at the premises of the predecessor to Amaca (JHC) the plaintiff says that he was also exposed to the asbestos products manufactured by JHC at the premises of the other defendants, including the first defendant.  The duties performed by the plaintiff whilst working for Lennox are said by him to have been similar in general description to those performed with Pillars but involved a greater exposure to asbestos products than was the case with the earlier employment.  The plaintiff has estimated that, during this employment with Lennox, 25% of his overall exposure occurred when working at the premises of JHC (third defendant) at Camellia, 15% occurred whilst working at Shell, 15%  whilst working at ICI and 20% whilst working at AOR (Fourth defendant).
The fourth cross defendant, Wallaby Grip, has not been referred to in the allegations made by the plaintiff but has been joined in the proceedings by the fourth defendant, Caltex, on the basis that it was a supplier and manufacturer of asbestos products in addition to Amaca.

CATEGORISATION OF DEFENDANTS

Paragraph clause 5(2) of the Standard Presumptions provides for two categories of defendant.  Category 1 includes all those corporations, authorities and legal entities which can be described as miners, manufacturers, suppliers and/or installers of asbestos or of products, plant and equipment which contained asbestos.

Category 2 is to include all other defendants which can be described as users of asbestos or products, plant and equipment which contained asbestos.  The category of installer which is referred to in the definition of Category 1 defendants is stated by Note 11 to the presumption to include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design as well as a company  which is engaged to install the plant in accordance with the manufacturer’s instructions.

The third defendant Amaca Pty Limited and the fourth cross defendant Wallaby Grip are clearly Category 1 defendants. According to some submissions received, Amaca should also be regarded as a Category 2 employer in the circumstances of the present case.  The submissions are put on the basis that, as well as using the products manufactured by the third defendant, the plaintiff also worked in the factory premises of the defendant in the same way as he worked within the factories of the other defendants.  Clause 5(3) of the Standard Presumptions provides that:


 “if a defendant falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category”.
The third defendant was not an employer of the plaintiff but it can be argued that, when having work performed at its own factory it became the user of asbestos or of products, plant and equipment which contained asbestos within the definition of Category 2 as contained in Clause 5(2)(b) of the Standard Presumptions.  It has also been argued that the third defendant should be included in Category 2 as an occupier of premises which contained asbestos or where asbestos or products, plant and equipment containing asbestos were situated.  It seems to me that if the first, fourth, fifth and sixth defendants are all to be included as defendants in the second category on the basis that they are users of asbestos or asbestos products, Amaca should also be included as a Category 2 defendant on the same basis. Accordingly, Amaca should be included as a Category 2 defendant as well as a Category 1 defendant.

I have also considered submissions as to whether the first defendant should be included as a Category 1 defendant as well as a Category 2 defendant.  The predecessor to the first defendant was clearly a large and sophisticated employer but disputes that it had any actual knowledge as to the dangers of asbestos during the period relevant to these proceedings.  There is a complete lack of information as to the involvement of the first defendant in the design of the plant and equipment in which the asbestos was installed. In the circumstances, I am unable to conclude that during the relevant period, which is from 1951 to 1953,  the first defendant should fall into Category 1 as well as Category 2.

Wallaby Grip have submitted that Shell should also be added to the Category 1 defendants on the basis of evidence and findings in other proceedings. However, the facts as alleged by the plaintiff do not include any suggestion that he was required to use any asbestos products supplied directly by Shell in the same way as was alleged in those other proceedings and I am unable to conclude that Shell should be included in Category 1 as well as Category 2.
RELEVANT PERIODS OF CLAIM
Clause 5(8) of the Standard Presumptions provides that where the disease is a divisible disease (ie asbestosis or pleural disease) the Contributions Assessor will first determine the existence of any separate periods of exposure.  The plaintiff’s exposure to asbestos occurred during two employments.  The first of these was from 1951 to 1953 when the plaintiff was employed by Pillars Pty Limited and during that period the plaintiff was only exposed to asbestos whilst working at the premises of the first defendant.  The remaining years of exposure all occurred during the period of employment of the plaintiff by the second defendant Lennox.  The aspects of that employment relevant to these proceedings was carried out on a periodic basis over the whole period of employment at  the premises of each of the third, fourth, fifth and sixth defendants.  The first defendant was not involved during the plaintiff’s period of employment with the second defendant.

I think it is appropriate to establish two separate periods reflecting the two employments.  On this basis there are two overall periods to be established as follows:-

Period 1
From 1951 to 1953

Period 2
From 1953 to 1964

Period 1 reflects approximately 30-% of the period of overall exposure.

Period 2 reflects approximately 70%.

I must also take into account the periods specified in Clause 5(1) of the Standard Presumptions namely the period before 1 January 1961 which is described in the Standard Presumptions as Period A, and the period after 1 January 1961 which is described as Period B.  The whole of Period 1 referred to above falls within Period A as does Period 2 until 1 January 1961.  Accordingly approximately 60% of Period 2 is governed by the requirements of Period A under the Standard Presumptions and the remaining 40% by the provisions of Period B.

APPLICATION AND VARIATION OF STANDARD PRESUMPTIONS

Period 1 as specified above involves only the first defendant and the third defendant in the factual allegations made as stated above.  The first defendant is a Category 2 defendant and the third defendant is Category 1.  As there are no other defendants in either Category, liability in respect of Period 1 is divided as to 25% to the first defendant and 75% to the third defendant.
In relation to Period 2 the third defendant and fourth cross defendant are the only Category 1 defendants and the remaining defendants, together with the third defendant, all come within Category 2.  As between those other defendants the third, fourth, fifth and sixth defendants all fit within the same general description as being customers of the second defendant, Lennox.  There are however, according to the plaintiff varying degrees of exposure, with the fourth defendant Caltex being described as 20% responsible for the amount of exposure and the other two defendants as 15% each.  I do not consider that this difference is sufficient to warrant a variation of the Standard Presumptions in respect to the fourth, fifth and sixth defendants as between each other.  The second defendant Lennox is however in a different position, it being the employer and the one constant factor in the plaintiff’s exposure during Period 2. On the other hand, the other defendants involved in category 2 during this period are of far greater size and sophistication than the employer and on this basis I do not think it appropriate to vary the Standard Presumptions as between the Category 2 defendants.
As between the third defendant Amaca and the fourth cross defendant Wallaby Grip the Standard Presumptions provide that where there is more than one defendant in the same category each defendant is to be treated as equal in contribution unless the Contributions Assessor is satisfied that a variable contribution ought to apply.  According to the plaintiff’s assertions approximately one third of the plaintiff’s exposure during Period 2 occurred whilst he was working at the Camellia premises of the third defendant.  I think it is reasonable to assume that the only asbestos products used in construction or maintenance at the premises of the third defendant would have been products manufactured by that defendant.  According to the plaintiff the percentage exposure which he suffered whilst working at the premises of the fourth, fifth and sixth defendants was approximately 50% of the total and there is no evidence which enables me to say that there was the greater use of the third defendant’s products than the fourth cross defendant’s products at those premises.  Accordingly, it is appropriate to vary the standard presumptions for period 2 by adjusting the liability of the Category 1 defendants so that two thirds is payable by Amaca and one third by Wallaby Grip.
CALCULATION OF APPORTIONMENT

On the basis of the above analysis the apportionment of liability is to be calculated as follows:

Period 1(30%)
Amaca
30x75% 
=
22.5%


Eraring Energy 
30 x 25%
=
7.5%


Sub Total


30%

Period 2 (70%)


(A)(42%) #1
Amaca  (42x75%x2/3) =              21%


Wallaby Grip (42x75%x1/3) =     10.5.%


Sub Total                                     31.5%

                 #2    Lennox
2.1%


Caltex 
2.1%


Shell
2.1%


Orica
2.1%


Amaca
2.1%


Sub Total                                     10.5%

(B)(28%) #1
Amaca (28x65%x2/3) rounded
12%


WallabyGrip(28x65%x1/3)rounded)6%


Sub Total
18%

                 #2     Lennox (28x35%x1/5) (rounded)
 2%


Caltex (rounded)
2%


Shell (rounded
2%


Orica (rounded)
2%


Amaca (rounded)
2%


Sub Total
10%

CONTRIBUTIONS ASSESSMENT

I determine the Contributions payable by the respective defendants as follows:

First Defendant
Eraring Energy
7.5%

SecondDefendantLennox                   2.1%+2%=4.1% ThirdDefendantAmaca       22.5%+21%+12%+2.1%+2    =59.6%
Fourth Defendant
Caltex 2.1%+2%=
4.1%

Fifth Defendant 
Shell 2.1%+ 2% =
4.1%

Sixth Defendant
Orica2.1%+ 2% =
4.1%

Fourth Cross

Defendant              WallabyGrip10.5%+6%=        16.5%


TOTAL

100%
Appointment of Single Claims Manager
Under the terms of Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation 2007 I appoint the third defendant Amaca Pty Limited as the Single Claims Manager in these proceedings.
Dated: 9 August 2010
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