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Referral
The Registrar has referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants herein.
The determination is to be made on the papers, on the assumption that each of the Defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49 (4) of the Regulations, the determination must be made solely on the basis of the Plaintiff’s Statement of Particulars and the Defendants’ Replies on the Claim and the Standard Presumptions noted above. 

The Papers 

In this matter I have had regard to the contents of the following documents:
1. The Plaintiff’s Statement of Particulars filed 15 October 2010 which includes a copy of an Affidavit sworn 2 July 2010 by the Plaintiff.  The Plaintiff died on 16 July 2010.
2. Reply of the First Defendant filed 21 January 2011. 

3. Reply of Second Defendant filed 2 December 2010.
4. Joint Reply of Third, Fourth and Sixth Defendants filed 13 December 2010.
5. Reply of Fifth Defendant filed 26 November 2010.
Preliminary Objection
In Part 8 (Apportionment of Liability among Defendants) of its Reply, the Fifth Defendant objects to this matter being referred for a Contributions Assessment Determination (“CAD”) on the basis that the matter referred to me does not involve questions of contribution or apportionment.  The Fifth Defendant submits that questions of “apportionment” can only arise where section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 is relevant and further submits that none of the defendants in this matter are liable in respect of the same damage so as to trigger any question of apportionment or contribution.
The Fifth Defendant points out that the Plaintiff contracted a divisible disease (asbestosis) and submits that clause 5(8) of the Apportionment Order can only apply in cases of asbestosis where there is a period involving joint or concurrent tortfeasors, for example, an employer and supplier of asbestos product to that employer.

Whilst this argument may have merit it is not a matter referred to me for determination and accordingly I will comply with the Registrar’s request.

The Plaintiff’s Particulars
The Plaintiff is the legal personal representative of her late husband John Lawson Caterson who was born on 1 May 1931.  
Mr Caterson died on 16 July 2010.

Mr Caterson (hereinafter referred to as “the Deceased”) swore an affidavit on 2 July 2010 which forms part of the Plaintiff’s particulars.

The Deceased describes his employment history from when he left school in 1945 until retirement in 1992.

In the Affidavit the Deceased asserts exposure to asbestos in the following employments:

1. In 1951 he obtained work with Evans Deakin Pty Limited as a Shipwright working on the construction, repair and refitting of ships.  He worked for this employer for about 6 to 8 months and details regular exposure to asbestos in the course of his employment over the period.

2. In 1952 the Deceased obtained employment with the State Dockyard at Newcastle performing work very similar to that which he had performed when working for Evans Deakin.  He was employed at the Dockyard for about 6 to 8 months and had exposure to asbestos similar to what he had experienced when working for Evans Deakin.

3. In April 1954 the Deceased joined the Merchant Navy working as a Shipwright on various ships until 1966.
In his Affidavit the Deceased annexes a copy of his Sea Service Records (Annexure A) which he confirms accurately reflects the periods of work on each ship referred to therein over the 12 year period.

Unfortunately Annexure A does not appear in the documents filed by the Plaintiff and contained in “the papers”.  

The joint reply of the Third, Fourth and Sixth Defendants filed 13 December 2010 contains a photocopy of a 5 page document which appears to be the Deceased’s Sea Service Record.

4. Schedules attached to the replies of all Defendants indicate that all Defendants appear to accept the accuracy of the Sea Service Record subject to minor discrepancies which reflect clerical errors in the document itself or misreading of dates in the handwritten document.
5. In his Affidavit, the Deceased asserts that he was exposed to asbestos on all the ships he worked in during his time in the Merchant Navy except the Tambua and the last ship (the Malekula).

6. The Deceased said that otherwise his exposure was similar in intensity on all ships except for the Boonaroo and the Bulwarra both of which were ANL ships and were relatively new.

7. In respect of those ships the Deceased said that the intensity of his exposure was about half as intense as he experienced on all the other ships (leaving out the Tambua and the Malekula).

First Defendant’s Reply
The First Defendant (WorkCover Queensland) is sued as the insurer of the now deregistered employer, Evans Deakin & Co Pty Limited.
The First Defendant accepts that the Standard Presumptions will be used to apportion liability among the Defendants and agrees that all Defendants are category 2 defendants.  It submits that there should be no variation from the Standard Presumptions.

The First Defendant accepts that the “time on risk” approach should be adopted and submits that the apportionment, based on the relative lengths of exposure should be as follows:

· First Defendant

5%
· Second Defendant

5%

· Third Defendant

7%

· Fourth Defendant

59%

· Fifth Defendant

2.6%

· Sixth Defendant

21.4%

In making these calculations, the First Defendant has assumed that when working in the Merchant Navy the Deceased was exposed to asbestos 7 days a week / 24 hours per day.

Second Defendant’s Reply

The Second Defendant agrees that all Defendants should be placed in category 2 and that the Standard Presumptions should not be varied.
The Second Defendant agrees that the “time on risk” approach should be adopted and further agrees with the calculations annexed to the Reply of the Fifth Defendant in a schedule which is reproduced in the Second Defendant’s Reply.

In summary that schedule produces the following apportionment:

· First Defendant

7.4%

· Second Defendant

7.4%

· Third Defendant

6.78%

· Fourth Defendant

53.39%

· Fifth Defendant

2.61%

· Sixth Defendant

22.42%

Joint Reply of Third, Fourth and Sixth Defendants

These Defendants agree that the Standard Presumptions should apply and that each Defendant should be treated as being in category 2.
They also agree that no variation of the Standard Presumptions should occur and that each Defendant is liable for separate harm.

They also agree that the “time on risk” approach should be adopted and submit that the following apportionment based on “time on risk” should apply:

· First Defendant

7%

· Second Defendant

7%

· Third Defendant

6.5%

· Fourth Defendant

56.5%

· Fifth Defendant

2.5%

· Sixth Defendant

20.5%

The apportionment is based on the number of days during which the Deceased was exposed to asbestos when working for Evans Deakin, the State Dockyard and during his time in the Merchant Navy.
The Reply of the Third, Fourth and Sixth Defendants contains a schedule summarising periods extracted from the Deceased’s Sea Service Record.  That schedule identifies the Deceased as starting employment in the Merchant Navy on 10 April 1954.

I have examined closely the Deceased’s Sea Service Record which is an annexure to the Reply of the Third, Fourth and Sixth Defendants.

Doing the best I can it seems to me that the document indicates that the Deceased commenced working on the Barossa on 24 April 1954 and was discharged on 16 August 1954 from that vessel.

There is another obvious error in the Deceased’s Sea Service Record.

On the eighth line of the first page it indicates that the Deceased was engaged on the Iron Baron at Port Kembla on 22 January 1957 and discharged from that vessel on 14 February 1958.  When one examines the immediately preceding entry one can see that it records the Deceased as having been engaged on the Bulwarra at Melbourne on 23 January 1957 and discharged from that vessel on 2 April 1957.
Given that this document is a handwritten document it is obvious that the Deceased was engaged on the Iron Baron at Port Kembla on 22 January 1958 and a clerical error has occurred.
Reply of Fifth Defendant

As indicated above, the Fifth Defendant objects to this matter being referred for a contributions assessment determination.

Without prejudice to that objection the Fifth Defendant agrees that all Defendants should be placed in category 2 and that the Standard Presumptions should not be varied.
The Fifth Defendant points to the discrepancy regarding when the Deceased was engaged on the Iron Baron (referred to above) and submits that apportionment should be as set out in a schedule annexed to its reply (being the same schedule adopted by the Second Defendant and summarised above).

Determination

All parties agree and I find that all Defendants should be placed in category 2 of the Standard Presumptions and there should be no variation of those presumptions.
All parties agree and I find that a “time on risk” approach should be adopted.

In relation to the “time on risk” I find that the Deceased was employed by the First Defendant in 1951 for 6 to 8 months – say 150 days (5 days per week).

I find that the Deceased was employed at the State Dock Yard in New South Wales in 1952 for a period of 6 to 8 months (150 days at 5 days per week).

In relation to the Deceased’s employment in the Merchant Navy I find that he commenced employment on 24 April 1954 and worked on various vessels as summarised in the schedule annexed hereto.
I find that the Deceased was not exposed to asbestos when employed on the Tambua between 6 December 1958 and 21 January 1959 nor was he exposed to asbestos when employed as a Shipwright on the Malekula between 19 January 1966 and 27 April 1966.

I find that the Deceased’s level of exposure was of similar intensity when working for Evans Deakin, the State Dockyard and on all vessels listed in his Sea Service Record other than when serving on the Boonaroo, the Bulwarra, the Tambua and the Malekula.
In relation to the period when the deceased was engaged on the Boonaroo and the Bulwarra (between 26 November 1954 and 2 April 1957) I find that the intensity of the exposure experienced by the Deceased was about half as intense as experienced on other vessels.

During this period the Deceased was engaged on the Boonaroo and the Bulwarra for a total of 280 days but for the purposes of calculations in the attached schedule I have reduced that figure to 140 effective days of exposure so as to allow for the less intense exposure asserted by the Deceased on those vessels.

Apportionment 

Having regard to the schedule annexed hereto and marked “A” I determine the following apportionments:

· As against the First Defendant

5.77%

· As against the Second Defendant
5.77%

· As against the Third Defendant
7.46%

· As against the Fourth Defendant
57.17%

· As against the Fifth Defendant

2.88%

· As against the Sixth Defendant
20.95%

100%

I appoint Australian River Co Limited the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  17 February 2011
	Defendant
	Duties
	Dates
	Days
	Total Days
	Apportionment

	Downes EDI

1st Defendant
	Shipwright

South Brisbane
	6-8 months 1951
	150
	150
	5.77%

	State of NSW

2nd Defendant
	Shipwright

State Dockyard
	6-8 months 1952
	150
	150
	5.77%

	Residual Assco Group (formerly Adelaide Steamship Company)
3rd Defendant
	Shipwright on Barossa
	24/4/54 to 16/8/54
17/8/54 to 11/9/54

28/9/54 to 19/11/54
	115
26

53

194
	194
	7.46%

	Australian River Co Limited (formerly ANL Limited)

4th Defendant
	Shipwright 
on Boonaroo
	26/11/54 to 16/1/55

	52
	
	

	
	on Bulwarra
	7/6/55 to 12/7/55
20/8/56 to 19/12/56

23/1/57 to 2/4/57
	36
122

70

280 x 50% 140
	
	

	
	on Lake Macquarie
	14/1/60 to 1/3/60
2/3/60 to 10/3/60
	48
9
	
	

	
	on River Burnett
	25/3/60 to 21/5/60
	58
	
	

	
	on Lake Macquarie
	16/12/60 to 16/2/61
17/2/60 to 25/3/61
	63
37
	
	

	
	on Lake Boga
	5/4/61 to 20/4/61
21/4/61 to 18/10/61

19/10/61 to 4/12/61

23/1/62 to 26/3/62

27/3/62 to 8/7/62

9/7/62 to 19/9/62

20/9/62 to 17/1/63

10/4/63 to 16/10/63

17/10/63 to 8/4/64

9/4/64 to 23/4/64

4/8/64 to 30/9/64

1/10/64 to 28/12/64
	16
181

47

63

104

73

121

190

175

15

58

89

1487
	1487
	57.17%

	BHP Billiton

5th Defendant 
	Shipwright 
on Iron Baron
	22/1/58 to 24/2/58
	34
	
	

	
	on Iron Wyndham
	30/10/60 to 10/12/60
	41

75
	75
	2.88%

	Huddart Parker
	Shipwright
on Woomera
	14/3/58 to 21/8/58

22/8/58 to 29/9/58

12/1/59 to 3/8/59

4/8/59 to 22/12/59
	161

39

204

141

545
	545
	20.95%

	
	
	
	
	2601
	100%
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