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IN THE DUST DISEASES TRIBUNAL
OF NEW SOUTH WALES

DDT No. 00087/2011
SHIRLEY ANN CANDY, ADMINISTRATOR AD LITEM OF THE ESTATE OF THE LATE MICHAEL FREDERICK CANDY
Plaintiff

BLUESCOPE STEEL (AIS) PTY LIMITED
Defendant

AMACA PTY LIMITED (under NSW Administered winding up)

Cross Defendant

CSR LIMITED
Cross Defendant
CONTRIBUTIONS ASSESSMENT
DETERMINATION
On 26 July 2011 I received from the Registrar a reference dated 22 July 2011 pursuant to Divisions 5 and 6 of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment.
The original Statement of Claim was brought by Michael Frederick Candy, now deceased, in DDT No. 8312 of 2008. An Amended Statement of Claim was filed on behalf of Shirley Ann Candy as Administrator. The Plaintiff’s Statement of Particulars was filed on 12 December 2008. The defendant was Bluescope Steel (AIS) Pty Limited. On 5 May 2009 a consent verdict and judgment for the plaintiff against Bluescope was entered for $300,000 inclusive of costs. 

On 5 April 2011 Bluescope as plaintiff issued proceedings against Amaca as defendant for contribution. The Case No. is 87 of 2011. 

On 24 May 2011 Amaca filed a cross claim against CSR Limited as cross defendant seeking contribution. 

On 27 May 2011 Amaca filed a Defendant’s Reply to the Bluescope claim naming itself as defendant and also cross claimant against CSR. 

On 26 July 2011 CSR filed a cross defendant’s Part 8 Reply referring to related proceedings 8312 of 2008. 

It appears that Bluescope has informally entered into negotiations with other manufacturer(s)/potential defendant(s) and has settled part of the claim. Bluescope concedes that a proportion of contribution should be allotted to other manufacturers, probably Wallaby Grip. Amaca and CSR both submit that some proportion should be allocated to such other manufacturer(s). 

The pleadings are somewhat complex. In order to deal with the substance of the matter it seems to me that I should make an assessment on the basis that Bluescope, Amaca, CSR and other manufacturer(s) are to be treated as defendants. 
CSR contends that the claims resolution process under Division 5 of Part 4 of the Regulation does not apply to these proceedings. CSR also submits that on account of the time period of a partnership between CSR and Amaca, the claim should be confined and/or it is an innocent defendant for the purposes of clause 53 of the Regulation. However, I consider that I should proceed as requested by the Registrar to make a determination and to do so in light of the usual principles.

The usual principles are that my determination is to be made on the basis of the plaintiff’s Statement of Particulars and the defendants’ replies to the claim and assuming the defendants are liable and applying the standard presumptions within such variation as are appropriate to the particular case but within the permitted range. 

The plaintiff’s Statement of Particulars alleges that he was employed by Bluescope from 1964 to 1979 and that he was exposed to asbestos until about 1989. Bluescope submits that the exposure would only have been until 1979 although in its original defence it admitted until the mid-1970s. 

I have been provided with a copy of a Contributions Assessment Determination of Mr J L Sharpe dated 2 June 2009 in Jones v Eraring & Ors (DDT No. 8358 of 2008, a Determination of Mr P Blacket SC of 17 August 2009 in Harvey v Bluescope & Ors (DDT No. 8296 of 2008) and a Determination of Wendy Strathdee of 10 October in Fais v Bluescope & Anor (DDT No. 8 of 2009). 

Mr Blacket refers to paragraph 26 of the decision of Kearns J in Floro: Bluescope Steel (AIS) Pty Limited v Amaca Pty Limited [2007] NSWDDT 27 where his Honour noted the different role of the court as compared with the more confined role of the Contributions Assessor who does not bring to bear questions of causal potency and relative blameworthiness into consideration and is bound by the relevant categories in the regulations. 

I consider that I am obliged to accept that the plaintiff was exposed as he has alleged in his particulars of claim and I will therefore proceed on the basis that the period of exposure was from 1964 to 1989 and that all parties are to be taken to have been involved during that period. 

I also consider that I am bound to hold that Bluescope is a Category 2 defendant. I note there was a difference of view between Mr Sharpe and Mr Blacket SC in their respective cases as to whether, assuming Category 2, there should be a variation to the standard presumptions. In Floro Judge Kearns said that Bluescope would ordinarily be classified as a Category 2 employer but his Honour allotted a higher degree of responsibility than otherwise might have been the case. I consider that I am bound to decide that Bluescope is a Category 2 defendant and I decide accordingly. I also find that Amaca, CSR and other manufacturer(s) are Category 1 defendants.

The parties have made various submissions as to variation of the standard presumptions. In my opinion, in all the circumstances the standard presumptions take account of the matters involved in this case and therefore there should not be any variation.

Clause 5(4) states that if there is more than one defendant in either of Category 1 and 2, then the Contributions Assessor is to treat each defendant as equal in contribution in each category unless satisfied that a variable contribution ought to apply. Clause 3 sets out factors which may be considered. For present purposes I do not consider that the material warrants a departure from the terms of clause 5(4) requiring each defendant in the same category to be treated as equal in contribution.
As to the periods, it is clear that the period commencing with employment on 22 October 1964 to 31 December 1978 is within period B. The remainder of the time is within Period C. The plaintiff’s particulars state that “in about” 1989 he left the BOS Concast shop and became a rope inspector. He did not think he was exposed to asbestos once he moved into that role. However he is not precise and he does not assign any time in 1989. I consider therefore that the practical course is to conclude the period at the end of 1988.

On this basis period B is 14.2 years (rounded out). Period C is 10 years. Period B is therefore 59% (rounded out). Period C is 41% (rounded out).

In those circumstances the contributions when expressed as totals for the relevant periods (and rounding out for “others”) are as follows:

Period B:

	
	
	
	Total %

	Bluescope
	35.0
	59
	20.650

	Amaca
	21.7
	59
	12.803

	CSR
	21.7
	59
	12.803

	Others
	21.6
	59
	12.744

	Totals
	100%
	
	59%


Period C:
	
	
	
	Total %

	Bluescope
	40.0
	41
	16.4

	Amaca
	20.0
	41
	8.2

	CSR
	20.0
	41
	8.2

	Others
	20.0
	41
	8.2

	Totals
	100%
	
	41%


On these assumptions when the contributions for each party are added together for Periods B and C the following result is achieved and represents my determination:

	
	Period B
	Period C
	Total
%

	Bluescope
	20.65
	16.4
	37.050

	Amaca
	12.803
	8.2
	21.003

	CSR
	12.803
	8.2
	21.003

	Others
	12.744
	8.2
	20.944

	Totals
	59%
	41%
	100%


I therefore make the following apportionment order:
Bluescope
37.05%

Amaca
21.003%

CSR
21.003%

Other Manufacturer(s)
20.944%

In the circumstances I appoint the Claims Manager of Bluescope Steel (AIS) Pty Limited as the SCM.
Dated: 3 August 2011
MAURICE NEIL QC

Contributions Assessor
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