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CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. By letter dated 9 May 2011, received on 11 May 2011, the Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.

2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the defendants are liable and having regard solely to the following documents:

a. Plaintiff’s Statement of Particulars filed 15 March 2011  

b. First Defendant’s Reply 

c. Second and Third Defendants’ Reply

d. Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

PLEADINGS

3. The plaintiff states that he was born on 27 December 1934 and that he has been diagnosed with malignant mesothelioma. 

4. The plaintiff states that he was exposed to asbestos dust fibre in two employments, the first with Martin Furnace and Engineering Pty Limited (“Martin Furnace and Engineering”), which operated from premises at 168-174 Euston Road, Alexandria, between 15 July 1963 and 1973 and the second with Wessberg Martin, which operated from premises at Lorraine Street, Peakhurst, between 1973 and 1981. 

5. The plaintiff states that Martin Furnace and Engineering designed, manufactured, installed and commissioned furnaces and ovens. The plaintiff states that he was employed as an engineer up to 1969 or 1970. In that position his duties included advising the drawing office of relevant metals and insulation materials required for a job. The materials specified included asbestos rope, asbestos cloth and loose composition asbestos. The plaintiff states that he recalls other engineers specifying asbestos products to be used in the construction of furnaces and ovens. The plaintiff states that almost all furnaces and ovens used asbestos rope around the doors and sometimes asbestos rope wrapped in an asbestos cloth; that dry loose asbestos composition was used as packing and that asbestos gaskets were used in most furnaces. 

6. The plaintiff estimates that at Martin Furnace and Engineering 60% of his time was spent working in the factory/office and 40% working on site. The plaintiff states that while working in the factory he would, on numerous occasions each day, attend on the factory floor to observe ovens and furnaces in various stages of construction. He would observe the various asbestos insulation products being used. He regularly observed welders using asbestos blankets as protection. The plaintiff states that he was exposed to asbestos dust and fibre on a daily basis at the factory as a result of the use of asbestos rope, asbestos cloth, asbestos gaskets, asbestos blankets and loose composition of asbestos.

7. The plaintiff states that while working on site installing and commissioning furnaces he regularly observed other workers cutting and installing asbestos rope, asbestos cloth and asbestos gaskets; he regularly observed workers packing dry asbestos between joints and, on occasions, he assisted with the cutting and instillation of asbestos rope, asbestos cloth and loose asbestos. The plaintiff states that when handling asbestos rope, asbestos gaskets, asbestos cloth and loose composition asbestos, large amounts of dust and fibre were given off which got on the plaintiff’s clothes. The plaintiff states that he would inhale quantities of asbestos dust and fibre. The asbestos insulation was being used in confined areas and overhead positions. Part of the commissioning process required the measurement of air flow in the furnace. On occasion it was so dusty in the furnaces that it took 2 or 3 sessions to undertake the relevant measurements. The movement of workers and the use of fans would cause asbestos to be blown onto the plaintiff, his clothes and his face, causing him to inhale further quantities of asbestos dust and fibre. 

8. In about 1969 or 1970 the plaintiff was appointed furnace manager. At this point his duties changed mainly to involve sales. The plaintiff states that several days each month he still undertook commissioning work on site and would continue to attend the factory floor on numerous occasions each day. 

9. In 1973 the plaintiff commenced employment with Wessberg Martin and remained employed by that entity until 1981. He was employed as the manager of the furnace division. Wessberg Martin was the name adopted when that entity took over the operations of Martin Furnace and Engineering. The plaintiff states that at the factory of Wessberg Martin ovens and furnaces were manufactured in a similar fashion to how they had been manufactured at Martin Furnace and Engineering. Asbestos rope, asbestos cloth, asbestos gaskets and loose composition asbestos were used during the manufacture of the furnaces and ovens. The plaintiff estimates that he spent 25% of his time out of the factory premises engaging in sales. I understand he does not allege any relevant exposure at these times. Of the balance of 75% of his work time with Wessberg Martin, which was spent at the factory, 10% was spent on the factory floor where the plaintiff states he regularly observed asbestos rope, asbestos insulation, asbestos cloth and loose composition asbestos being used and from which he was exposed to asbestos dust and fibre as he had been previously at Martin Furnace and Engineering. 

10. The plaintiff alleges that all the asbestos products to which he was exposed at both Martin Furnace and Engineering and at Wessberg Martin were manufactured and/or supplied by Bells Asbestos for which Wallaby Grip is responsible.

11. The plaintiff estimates his exposure to asbestos was heavier whilst employed by Martin Furnace and Engineering and lighter whilst employed by Wessberg Martin. He estimates that about 80% of his overall exposure occurred during the period he was employed by Martin Furnace and Engineering and the balance, i.e. 20%, occurring whilst employed by Wessberg Martin.

12. The plaintiff alleges the exposure occurred both working directly with asbestos and also as a result of working in the vicinity of others who were working with asbestos. 

13. The plaintiff alleges states that he was not provided with any protective gear or required to wear protective gear. He was not advised of any safety measures and no precautions to minimise generation or dissemination of dust were taken. He denies that any products he handled or used had any instructions or guidance as to safe usage to avoid exposure to asbestos. He states that the last date of exposure was about 1980. 

14. The first defendant, Allianz Australia Insurance Limited (“Allianz”), is the workers compensation insurer of Martin Furnace and Engineering. Allianz disputes that it indemnified Wessberg Martin Pty Ltd. I understand that Allianz is only joined in these proceedings in relation to the employment of Martin Furnace and Engineering. 

15. In Part 3 of the Reply relating to employment, Allianz admits that it employed the plaintiff and that it controlled the premises at which the plaintiff was exposed to asbestos. It does not know but does not dispute the period of employment alleged by the plaintiff. It does not know that the plaintiff was exposed to asbestos or the circumstances, intensity and duration of exposure or the products of which the plaintiff alleges exposure. It admits that it knew or ought to have known that exposure to asbestos gave rise to risk of personal injury. It admits that it owed a common law duty of care as an employer. It does not know whether it discharged its common law duty. It does not intend to rely on any other defence to defeat the plaintiff’s claim in whole or in part. 

16. In Part 4 of the reply relating to occupiers, Allianz admits that it occupied or controlled the premises at Euston Road, Alexandria. Allianz does not know whether it occupied the Alexandria premises for the whole of the period that exposure was alleged. It does not know that the plaintiff was exposed to asbestos at the premises. It does not know the circumstances of exposure, the intensity and duration of exposure or the products to which the plaintiff was exposed. It admits it knew or ought to have known that exposure to asbestos gave rise to risk of personal injury. It admits that it owed a common law duty of care to the plaintiff as an occupier. It does not know whether it discharged the duty. It admits it owed a statutory duty to the plaintiff as an occupier. 

17. As to the matters raised by the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007, Allianz describes itself as a category 2 defendant. It pleads that all relevant exposure, at least so far as it was concerned, occurred in period B. It seeks no variation in the proportions set by the standard presumptions against it as a category 2 employer. It pleads that the standard presumptions should be varied as against Wallaby Grip to reflect the size, capacity, sophistication, knowledge of the dangers of asbestos, nature of the businesses and the ability and failure to warn customers of Wallaby Grip. 

18. The second defendant, Wallaby Grip Limited (“WGL”), and the third defendant, Wallaby Grip (BAE) Pty Ltd (in liquidation) (“BAE”), have filed a joint Reply. They state that they did not operate simultaneously and refer to themselves collectively as “Wallaby Grip”. I adopt that approach. 

19. Wallaby Grip is joined as manufacturer or supplier of asbestos. It notes that the plaintiff alleges exposure to asbestos rope, asbestos composition, asbestos cloth, asbestos blankets and asbestos gaskets. As to these products: 

· it denies that it manufactured asbestos rope in the period alleged but it admits that between 1963 and 31 December 1979 it was one of a number of suppliers of asbestos rope. It does not know or admit that the plaintiff was exposed to asbestos rope supplied by it. 

· it admits that it was one of a number of manufacturers and suppliers of asbestos cloth. It does not know or admit that the plaintiff was exposed to asbestos cloth supplied by it. 

· it admits that it was one of a number of manufacturers and suppliers of asbestos composition in the period alleged. It does not know or admit that the plaintiff was exposed to asbestos composition supplied by it. 

· it admits it was a number of manufacturers and suppliers of asbestos blankets in the period alleged. It does know and does not admit that the plaintiff was exposed to asbestos blankets supplied by it. 

· it admits that it was one of a number of suppliers of asbestos gaskets. It admits that it cut gaskets to size at the request of customers. It denies it manufactured the sheeting from which the gaskets were cut. It does not know or admit that the plaintiff was exposed to asbestos gaskets supplied by it.

20. Wallaby Grip states that it does not know or admit the circumstances in which the plaintiff alleges exposure to asbestos products. 

21. WGL states that up to 30 September 1966 it did not know about the dangers of the use of asbestos products although it admits it ought to have known. BAE states that it did not know the dangers associated with the use of asbestos up to the mid 1970’s but that it ought to have known. BAE states that it acquired actual knowledge of the dangers of use of asbestos in the mid 1970’s and provided instructions on steps to be taken to handle asbestos in a safe manner and warnings as to the risks associated with asbestos. 

22. Wallaby Grip does not admit it owed the plaintiff a duty of care. It pleads that as it does not know the exact circumstances of the plaintiff’s exposure it is unable to admit that it failed to discharge alleged duty of care owed to the plaintiff’s employers. 

23. Wallaby Grip states that it is alleged to have been the manufacturer and supplier of asbestos products to the plaintiff’s employers and should be placed in category 1. It pleads that Martin Furnace and Engineering, indemnified by Allianz, would also be categorised as a category 1 defendant. 

24. The Wallaby Grip reply appears to assume that Allianz is standing in the place of both Martin Furnace and Engineering and Wessberg Martin. That assumption is denied by Allianz. It does not appear to me to be correct. I understand Allianz is a party to the proceedings only in relation to any liability owed by Martin Furnace and Engineering. 

25. Wallaby Grip alleges that as an employer Martin Furnace and Engineering is both a category 1 defendant and a category 2 defendant. It submits that the standard presumptions should be varied against Allianz by 20 percentage points on the basis of its actual or constructive knowledge and on the basis of the size and sophistication of those companies and because it owed a non-delegable duty of care as employer and failed to take any steps to reduce or minimise harm to the plaintiff. 

LIABILITY

26. As stated above, I am required to make my determination on the basis that the defendants are liable.

27. I find that Allianz is liable only in respect of exposure occurring whilst the plaintiff was employed by Martin Furnace and Engineering between 15 July 1963 and 1973. There is no precise end date given in relation to that employment. I assume that employment lasted 10 years. 

28. I find that Wallaby Grip manufactured or supplied, and is consequently liable in relation to, all the asbestos dust and fibre to which the plaintiff was exposed. 

PLAINTIFF’S DISEASE
29. The plaintiff states that he suffers from mesothelioma. All defendants admit this. I accept that the plaintiff suffers from mesothelioma. In accordance with Clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that the plaintiff suffers an indivisible disease. 

CATEGORISATION OF DEFENDANTS
30. Pursuant to Clause 5(2) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 I must determine whether Allianz and WGL fall into either category 1 or category 2. 

31. The defendants all agree that Wallaby Grip falls within category 1. I agree.

32. As set out above, Allianz submits that it is a category 2 defendant. Wallaby Grip submits that Allianz should be assessed with a share both as a category 1 defendant and as a category 2 defendant. 

33. Paragraph (a) of Clause 5(2) defines category 1 to include “all those corporations… who engage in a business… and which can be described as… Manufacturers… and/or Installers of… products, plant and equipment which contained asbestos…”. The plaintiff has set out in some detail the operations of Martin Furnace and Engineering which included the design, manufacture, installation and commissioning of furnaces and ovens. The plaintiff describes his own part as an engineer in specifying the use of asbestos insulation materials and in attending the factory floor where furnaces were being manufactured and then attending on site during the installation and commissioning of the furnaces. I accept that if Martin Furnace and Engineering were a party to the proceedings it would be a category 1 defendant. Accordingly Allianz should be categorised as a category 1 defendant. 

34. Paragraph (b) of Clause 5(2) defines category 2 to include all non-category 1 defendants. These are then further identified as “all corporations.....and legal entities who engage in a business ..... which can be described as Users of asbestos or products, plant and equipment which contained asbestos, Occupiers of Premises which contained asbestos or where asbestos or products, plant and equipment which contained asbestos were situated or Employers of staff who in the course of, or as an incident to, their employment were exposed to asbestos”. I find that if Martin Furnace and Engineering were a party to the proceedings it fall within the definition of category 2 as a user, an occupier and as an employer. Accordingly Allianz should also be categorised as a category 2 defendant. 

35. Clause 5(3) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides “if a defendant, in any particular case, falls within both categories (i.e. as an installer and employer of the claimant) then a separate share is to be calculated by the contributions assessor for the role of that defendant which falls within each category.” I consider that on the plain wording of that clause I should also allocate to Allianz a share of liability both as a category 1 defendant and as a category 2 defendant. 

36. Clause 5(4) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides “if there is more than one defendant in either of category 1 and category 2 then the contributions assessor is to treat each defendant as equal in contribution to the percentage share of that category unless satisfied that a variable contribution ought apply”. Wallaby Grip has made submissions seeking a variation of the standard presumptions as against Allianz. 

37. Clause 5(5) of the Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides that the Standard Presumptions are intended to take account of the differences between defendants and after consideration of all the matters listed in Clause 3. A different percentage figure from the Standard Presumptions is not to be applied unless I am satisfied that it is appropriate in the particular circumstances of this case.  

38. I do not find much force in the submissions made by Wallaby Grip. It was part of a major UK company with worldwide interests. The standard presumptions have it treated equally with Allianz in so far as Martin Furnace and Engineering was a manufacturer or installer. An additional share is allocated to Allianz under category 2 in so far as Martin Furnace and Engineering was an employer. I am not satisfied that there is any justification for varying the standard presumptions in any respect. 

39. Pursuant to clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I may determine the existence of separate periods of exposure to adjust the apportionment between the categories of defendant.

40. The plaintiff’s exposure alleged whilst employed by Martin Furnace and Engineering occurred entirely in period B. In this period the share of category 1 defendants is to 65% of the liability and the share of category 2 defendants is to 35% of the liability.

41. The exposure alleged in the employment with Wessberg Martin between 1973 and 1981 occurred up until about 1980. That period spans both periods B and C. In the absence of any defendant other than BAE liable for exposure in this period there is no need to apportion for this period.

CALCULATION

42. As set out above, the plaintiff alleges that about 80% of his exposure occurred whilst employed by Martin Furnace and Engineering Pty Ltd with the balance occurring at Wessberg Martin. Neither of the defendants disputes the plaintiff’s estimate of relative exposure between the two employments. The plaintiff’s assessment seems broadly appropriate. I do not have sufficient information to calculate any other assessment of relative exposure with confidence and so I accept the plaintiff’s estimate. 

43. On the plaintiff’s information I calculate that he was exposed to asbestos dust and fibre whilst working with Wessberg Martin for about 7.5% of the time. I expect that a similar calculation would apply to the period of his employment with Martin Furnace and Engineering Pty Ltd as furnace manager. 

44. In his earlier employment with Martin Furnace and Engineering, when the plaintiff had higher exposure, he estimates that 60% of his time was spent working in the factory and 40% on site. I understand that the heaviest exposure would have occurred whilst installing and commissioning the furnaces on site. I assume that the plaintiff would have been exposed approximately 10% of his working time whilst at the Alexandria premises and 50% of his time on site whilst installing and commissioning furnaces. From those calculations it appears that he would have been exposed to asbestos dust and fibre for 26% of his work time with Martin Furnace and Engineering Pty Ltd prior to becoming furnace manager. 

45. Whilst employed by Martin Furnace and Engineering, the plaintiff worked initially for 7 years as an engineer during which time he was exposed to asbestos dust and fibre for 26% of his time and then for 3 years as furnace manager during which time he was exposed to asbestos dust and fibre for 7.5% of his time. Accordingly, calculating on a time of exposure basis, I calculate that 89% of the plaintiff’s exposure at Martin Furnace and Engineering occurred whilst an engineer prior to his employment as furnace manager and 11% during the period as furnace manager. 

46. Apportionment between Allianz and Wallaby Grip: -

	Employment
	Defendant
	Category
	Calculation
	Percentage

	Martin Furnace & Engineering

- Engineer
	Allianz
	1
	80% x 89% x 65/2%
	23.14%

	Martin Furnace & Engineering

- Engineer
	Allianz
	2
	80% x 89% x 35%
	24.92%

	Martin Furnace & Engineering

- Engineer
	Wallaby Grip
	1
	80% x 89% x 65/2%
	23.14%

	Martin Furnace & Engineering

- Furnace manager
	Allianz
	1
	80% x 11% x 65/2%
	2.86%

	Martin Furnace & Engineering

- Furnace manager
	Allianz
	2
	80% x 11% x 35%
	3.08%

	Martin Furnace & Engineering

- Furnace manager
	Wallaby Grip
	1
	80% x 11% x 65/2%
	2.86%

	Wessberg Martin
	Wallaby Grip
	1
	20%
	20%



The total liability is as follows:


Allianz :


23.14% + 24.92% +2.86% + 3.08% = 54%


Wallaby Grip:


23.14% + 2.86% + 20% = 46%

47. Apportionment of  Wallaby Grip liability (46%) between WGL and BAE: -

All of the exposure for which WGL is liable occurred whilst the plaintiff was employed by Martin Furnace and Engineering as an engineer. I calculate that WGL is liable for approximately 3 years of the 7 years that the plaintiff was employed as an engineer. Accordingly, I allow 3/7 of Wallaby Grip’s liability in that period as attributable to WGL.  I allow the balance of Wallaby Grip’s liability to BAE

WGL Liability:

23.14 x 3/7 = 9.917%, rounded up to 10%. 

BAE Liability:

The balance of Wallaby Grip’s liability  -  36%. 

Contribution Assessment

45. I determine the liabilities of the parties as follows:

a. First Defendant, Allianz





54%.

b. Second Defendant, Wallaby Grip Limited



10%.

c. Third Defendant, Wallaby Grip (BAE) Pty Ltd (in liquidation) 
36%.

SINGLE CLAIMS MANAGER (SCM)

46. I am required to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007. 

47. Allianz is a primary defendant having been assessed with an apportioned share for the claim of more than 50%. Pursuant to Clause 61(5) of that Regulation Allianz is the first possible SCM. I select BAE as a second possible SCM.

48. in accordance with Clause 61(5)(e) I select Allianz as the SCM. I note that the provisions of Clause 61(5)(e) and (f) now apply to that selection. 

Dated: 16 May 2011 

David Hartstein

Contributions Assessor
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