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DETERMINATION

1. By letter dated 29 September 2011 the Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor.  I understand the appointment is made pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.

2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the First Defendant, Eraring Energy (“Eraring”), the Second Defendant, Delta Electricity (“Delta”), and the Defendants in the various Cross-Claims, Rolls-Royce Australia Limited (“Rolls-Royce”), Babcock International Limited (“BIL”), Babcock Australia Pty Limited (“BAL”), Power Technologies Pty Limited (“Power”), Amaca Pty Limited (“Amaca”), Wallaby Grip Limited (“Wallaby Grip”), and CSR Limited (“CSR”) are liable and having regard solely to the following documents:-
(a) Plaintiff’s Statement of Particulars filed 30 June 2011 
(b) Reply filed by Eraring on 19 September 2011
(c) Reply filed by Delta on 19 September 2011
(d) Reply to the First Cross-Claim and Second Cross-Claim filed by Rolls-Royce on 26 September 2011

(e) Reply to the First Cross-Claim and Second Cross-Claim filed by BIL on 26 September 2011

(f) Reply to the First Cross-Claim and Second Cross-Claim filed by BAL on 23 September 2011

(g) Reply to the First Cross-Claim filed filed by Power on 7 July 2011

(h) Reply to the Second Cross-Claim filed by Power on 7 September 2011  

(i) Reply to the First Cross-Claim and Second Cross-Claim filed by Amaca on 15 September 2011 

(j) Reply to the First Cross-Claim and Second Cross-Claim filed by Wallaby Grip on 26 September 2011 

(k) Reply to the Third Cross-Claim filed by CSR on 24 August 2011 

(l) Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

EXPOSURE
The Plaintiff
3. The plaintiff alleges that the late Mr Cambridge was exposed to asbestos from November 1958 until November 1998 whilst employed at Tamworth Power Station, Wangi Power Station and Vales Point Power Station.  

4. The plaintiff alleges Mr Cambridge worked at Tamworth Power Station between 
12 November 1958 and 17 May 1959 except for two brief periods which for present purposes I regard as immaterial. On page 7 of the Plaintiff’s Statement of Particulars in answer to the question “exposed to asbestos?” the “No” has been ticked for the periods up to 1 May 1959.  However, in his affidavit sworn on 28 June 2011 and attached to the Statement of Particulars Mr Cambridge alleged exposure in these periods.  I proceed on the basis that the material in the Affidavit is correct.

5. In his Affidavit Mr Cambridge described Tamworth Power Station as a “very old station.”  He described asbestos as present in many parts of the station, particularly around boilers and turbines.  It was used as lagging on pipes and as a layer of insulation on valves and around boilers and turbines.  He states he had to take asbestos off to get at pipes and valves.  He would break it with a hammer or take it off with his hands.  It would be left on the floor and walked on.  He describes it as “flaky and like a powder.”  He notes dust in the air around him.  When his work was completed laggers would then re-lag the work and would often mix asbestos with water near where he was working.

6. On 1 June 1959 Mr Cambridge transferred to Wangi Power Station, where he worked until December 1965.  At Wangi he worked in the ash and dust plant doing maintenance of the pipes and pipelines.  The lagger shed was next door to his work shed.  Laggers would bring bags of asbestos and work near where he was working.  He notes he travelled to work by boat with one lagger, who would often shake the asbestos off his clothes while at work and in Mr Cambridge’s presence.  At Wangi he would also be engaged working on overhaul of units as he had at Tamworth.

7. In December 1965 Mr Cambridge transferred to Vales Point Power Station as an instrument control fitter.  This did not require that he spend as much time on the plant floors as before although he estimates he still spent approximately 25% of his time on the plant floor.  He worked mainly in the control rooms, which were air-conditioned.  However, people often walked in from the plant with contaminated clothes.  He notes that as an instrument fitter he was still required to work on overhauls, but would not do as much work that involved removing asbestos.  Nonetheless, he would work in areas where others were still removing and replacing lagging, and there was dust in the atmosphere where he worked.

8. In approximately 1978 Mr Cambridge became a technical assistant at Vales Point working in the administration block.  Mr Cambridge would go out to the plant at least part of each day, and that continued until he finished work at Vales Point in August 1998.

9. Mr Cambridge refers to a program to remove asbestos but does not recall when.  He noted that increasing awareness of the dangers of asbestos, which he believed may have been in the late 1980s or early 1990s.  He did not think he had much exposure to asbestos after the late 1980s.  

10. Mr Cambridge believed that products used on site were insulation products made by James Hardie, now Amaca.  Mr Cambridge identified a number of James Hardie insulating materials in a brochure as products that were used on sites where he worked.

11. Mr Cambridge recalled that whilst working at Tamworth Power Station the boiler and turbine contractors engaged were John Thompson, and CA Parsons.  I understand that Rolls-Royce now stands in the place of John Thompson.  

12. Mr Cambridge recalled that at Wangi Power Station the boiler and turbine contractors engaged were Babcock and Wilcox and CA Parsons.  I understand that BIL and BAL are joined in place of Babcock and Wilcox.   
13. Mr Cambridge recalled that the boiler and turbine contractors engaged in the construction of the power station at Vales Point were International Combustion Australia Pty Limited and English Electric.  I understand that Power is joined in respect of International Combustion Australia Pty Limited. 
14. The plaintiff alleges that Mr Cambridge’s exposure to asbestos occurred on a daily basis and that the level of exposure was high.  He alleges that at Tamworth, Wangi and Vales Point Power Stations he was exposed both directly and as a bystander.
Eraring Energy
15. Eraring admits that its predecessor, The Electricity Commission of New South Wales (“Elcom”), employed Mr Cambridge at Tamworth Power Station from 12 November 1958 – 17 May 1959, except for the periods 7 and 8 February 1959 and 2 and 3 May 1959; at the Wangi Power Station from 18 May 1959 to 31 May 1959 and again from 1 June 1959 – 19 December 1965 and then at the Vales Point Power Station from 20 December 1965 – 15 November 1998.  Eraring admits that it is the successor to the liabilities of Elcom in relation to all periods of Mr Cambridge’s employment at Tamworth Power Station and the first period at Wangi, i.e. 18 May 1959 – 31 May 1959.  It submits that Delta is the successor to the liabilities of Elcom for all periods from 1 June 1959 – 15 November 1998.
16. Eraring admits that it owned and occupied the respective power stations, but submits that it was not the sole party in occupation / control during construction periods when parts of the power station occupied and controlled by contractors and sub-contractors, including BAL and Power.  Eraring admits that Mr Cambridge may have been exposed to asbestos dust and fibre during parts of his employment with The Electricity Commission of New South Wales, but says that at all times it implemented procedures to prevent injury to workers and to provide a safe working environment.  These procedures included general cleaning and ventilation measures, such as exhaust fans and masks.  Eraring states that Mr Cambridge would not have been exposed to asbestos after November 1974.  On 25 November 1974 Elcom issued a General Standing Instruction, which it is said set out the procedures that were adopted to prevent exposure to asbestos from November 1974 and that, accordingly, Mr Cambridge would not have been exposed after this date.  
17. Eraring says it does not know the circumstances in which exposure occurred, the intensity and duration of exposure, or the products to which Mr Cambridge was exposed.

18. Eraring does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury.  It says it had only constructive knowledge as to the risk of personal injury caused by some types of asbestos in certain circumstances from mid-1950s. It says that Elcom had limited actual knowledge as to the dangers of blue asbestos from 1 January 1970 and actual knowledge of the dangers of asbestos generally from 25 November 1974 when it adopted Guidelines for the Safe Handling of Asbestos.  
19. Eraring admits that it owed a common law duty of care to Mr Cambridge as an employer and states it did discharge the duty to the standard of a reasonable person.  It admits it owed a statutory duty to Mr Cambridge as an employer, but denies any liability under certain Acts during the construction periods of Tamworth, Wangi and Vales Point Power Stations.  It does not admit that it failed to discharge its statutory duty.  Eraring does not admit that its breach of duty is a cause of the asbestos-related injury.  It does admit that the conduct alleged by Mr Cambridge is the cause of his asbestos-related injury.  
20. Eraring admits that Elcom owned and occupied the Tamworth, Wangi, and Vales Point Power Stations, but denies that it was the sole party in occupation / control during various construction periods.  It admits that Mr Cambridge was exposed to asbestos at the premises occupied or controlled by it prior to November 1974.  It admits that such exposure would have been limited in its intensity and duration.  It further submits that Mr Cambridge would not have been exposed to asbestos after November 1974 for the reasons set out above.

21. Eraring admits it owed common law duty of care to Mr Cambridge as an occupier.  It says it discharged that duty to the standard of a reasonable person.  It admits that it owed a statutory duty to Mr Cambridge as an occupier except in the circumstances referred to above in its capacity as an employer.  It does not admit that a breach of duty caused Mr Cambridge’s alleged asbestos-related injury as it has not been served with sufficient evidence to admit causation at this stage.  It does admit that the conduct alleged by Mr Cambridge to have been engaged in by it is a cause of his asbestos-related injury.

22. Eraring has brought a number of Cross-Claims.  It has Cross-Claimed against Rolls-Royce in relation to the design and construction of the boilers and associated steam plant at the Tamworth Power Station, which it alleges were insulated, sealed and / or packed with products containing asbestos dust and fibre.
23. Eraring has Cross-Claimed against BIL in relation to its role in the design and construction of the boilers and associated steam plant at the Wangi Power Station, which it alleges were insulated, sealed and / or packed with products containing asbestos dust and fibre.

24. Eraring has Cross-Claimed against BAL in relation to the design and construction of the boilers and associated steam plant at Wangi Power Station, which it alleges were insulated, sealed and / or packed with products containing asbestos dust and fibre and also as a co-occupier of Wangi Power Station during part of Mr Cambridge’s employment at Wangi.

25. Eraring has Cross-Claimed against Power in relation to its role in the design and construction of the boilers and associated steam plant at the Vales Point Power Station, which it alleges were insulated, sealed and / or packed with products containing asbestos dust and fibre and also as a co-occupier of the Vales Point Power Station during part of Mr Cambridge’s employment there.

26. Eraring has Cross-Claimed against Amaca alleging that industrial boilers, turbines, steam piping and associated steam plant at Wangi and Vales Point Power Stations constructed by contractors including BIL, BAL, Rolls-Royce and Power were insulated, sealed and / or packed with asbestos products manufactured by Amaca.

27. Eraring has Cross-Claimed against Wallaby Grip alleging that industrial boilers, turbines, steam piping and associated steam plant at Wangi and Vales Point Power Stations manufactured by Wallaby Grip were insulated, sealed and / or packed with asbestos products manufactured by Amaca.

Delta
28. Delta’s submissions essentially repeat Eraring’s submissions in full. It admits that Eraring is the successor to the liabilities of Elcom in relation to all periods of employment up to 31 May 1959.  It admits that it is then the successor to the liabilities of Elcom for periods from 1 June 1959 to 15 November 1998.  It submits that the respective power stations were owned and occupied by Elcom during relevant periods but that Elcom was not the sole party in occupation / control as during various periods, including the period at Wangi and at parts of the Vales Point Power Station during construction at those sites the power stations were owned and were occupied and controlled by contractors and sub-contractors such as BAL and Power.  It admits that the period during which Mr Cambridge is alleged to have been employed is correct.  Otherwise it makes the same admissions and denials in respect of its period of employment as does Eraring. 
29. Delta brings the same Cross-Claims against Rolls-Royce, BIL, BAL, Power, Amaca and Wallaby Grip as has Eraring.

Rolls-Royce
30. Rolls-Royce denies that Mr Cambridge was exposed to asbestos in the manner he alleged as no adequate particulars have been provided in relation to the nature and location of his employment at the Tamworth Power Station.  It states that Eraring and Delta have not provided any particulars to identify that in relation to the work performed by Mr Cambridge Rolls Royce was a manufacturer, supplier, and / or installer of products, plant and equipment, which contained or specified the use of asbestos.  It states that the erection of boilers was complete with the official opening taking place on 29 March 1949, over 9 years before Mr Cambridge commenced working at Tamworth.  It does not know the circumstances in which Mr Cambridge alleged exposure occurred, the intensity and duration of exposure, or the products to which he was exposed.  It does not admit that it knew or ought to have known the exposure to asbestos gave rise to a risk of personal injury.  It does not admit it owed a duty to Mr Cambridge.  It does not know whether, if it had a duty, it discharged the duty.  It does not admit that any breach of its duty is a cause of the alleged asbestos-related injury.  It does not know that the conduct alleged by Mr Cambridge to have been engaged in by it was a cause of the asbestos-related injury alleged by Mr Cambridge.  
BIL

31. BIL notes that it is not alleged to have been an employer, occupier, or manufacturer or supplier of asbestos.  It does not admit that Mr Cambridge was exposed to asbestos as alleged.  It notes that it is sued by Eraring and Delta, only in relation to exposure at Wangi Power Station.  It notes that Mr Cambridge has not made a claim against it that he was exposed to asbestos products manufactured or supplied by it.  It says it does not know and cannot admit the circumstances in which Mr Cambridge was exposed to asbestos.  It does not agree with Mr Cambridge’s description of the circumstances in which exposure occurred, the intensity and duration of exposure, or the products to which Mr Cambridge claims he was exposed.  It states that it was not present at Wangi during the period of Mr Cambridge’s employment, BAL having taken over the assets and liabilities of BIL’s business and undertakings by that time.  It states that BAL began operations on 1 October 1948, at which point BIL’s Australian business was transferred to BAL.  It admits that it knew or ought to have that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It does not admit that it owed a duty to Mr Cambridge either at common law or a statutory duty.  It states it does not know whether it discharged a duty.  It does not admit that its breach of duty is a cause of alleged asbestos-related injury.  It does not admit that conduct alleged to have been engaged in by it is a cause of asbestos-related injury.  BIL states that it intends to defend the claim on the basis that it had no duty to warn Eraring or Delta in circumstances where Eraring or Delta, or the predecessors ought to have known or wilfully blind or had actual knowledge of the dangers of asbestos to health.  It intends to prove that Eraring and Delta and their predecessors had actual knowledge of the dangers of asbestos to health during the period of Mr Cambridge’s alleged exposure, and failed to ensure procedures were implemented to prevent asbestos exposure.  It has not been served with evidence evidencing any exposure to asbestos from its plant and equipment.  It proposes to defend the matter on various other bases.
BAL
32. BAL notes that Eraring alleges that BAL was an occupier of Wangi Power Station.  It notes it is not alleged to have been an occupier of Tamworth Power Station or Vales Point Power Station.  It does not admit that it occupied or controlled the premises at the time of alleged exposure.  BAL admits that it undertook construction of boilers and other associated equipment at Wangi in the period up to about December 1960.  Prior to Mr Cambridge commencing at Wangi on 18 May 1959 it had already completed the construction of seven of the nine boilers and it states it completed the construction of the remaining two boilers at the site in November 1959 and December 1960.  It notes that Mr Cambridge’s asbestos exposure at Wangi occurred between 18 May 1959 and 19 December 1965.  It further notes that Mr Cambridge described his exposure at Wangi whilst “maintaining pumps and pipes and undertaking overhauls of boilers.”  It notes these are not activities consistent with the construction of boilers but rather the maintenance activities associated once the construction work has been completed.  It notes that Mr Cambridge’s description of his asbestos exposure is inconsistent with having worked in areas where BAL was undertaking the construction of boilers and, accordingly, BAL should not be regarded as an occupier.  In any event, he could not have been an occupier after December 1960 when the construction of the final boiler was completed.
33. It does not admit that it occupied the premises for the whole of the period during which exposure is alleged to have occurred.  It does not admit that Mr Cambridge was exposed to asbestos at the premises occupied or controlled by it.  It does not know the circumstances in which exposure is alleged to have occurred, the intensity and duration of exposure, or the products to which Mr Cambridge was exposed.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It does not admit that it had a common law duty of care to Mr Cambridge as an occupier.  It does not know whether it discharged the common law duties of the standard of a reasonable person.  It does not admit that it owed a statutory duty to Mr Cambridge as an occupier or otherwise.  It does not admit that a breach of duty, whether common law or statutory is a cause of Mr Cambridge’s alleged asbestos-related injury.  It does not admit that the conduct alleged to have been engaged in by it is a cause of the asbestos-related injury alleged by Mr Cambridge.  

Power

34. Power does not respond in relation to employment.  It responds to the claim as an occupier.  It notes that it was never present at Tamworth or Wangi Power Stations.  It does not admit that it occupied or controlled the premises at the time of alleged exposure.  It states it formed working connection with the construction of the boilers at Vales Point Power Station commencing in about 1961 and finishing in 1965.  It denies that it was the occupier of any portion of Vales Point Power Station at any time.  It denies it had the power permitting or prohibiting entry to other persons to an area where it worked.  It does not admit that it occupied the premises for the whole of the period during which asbestos is alleged to have occurred.  It does not admit that Mr Cambridge was exposed to asbestos at the premises occupied or controlled by it.  It does not agree with Mr Cambridge’s description of the circumstances in which exposure occurred, the intensity and duration of exposure, or the products to which Mr Cambridge was exposed.  It does not admit that it knew or ought to have that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It does not admit that it had a common law duty of care to Mr Cambridge as an occupier during the period of alleged exposure.  It does admit that it discharged the common law duty to the standard of a reasonable man by providing instructions on the safe use and handling of asbestos or by taking reasonable precautions.  It does not admit its breach of duty, whether common law or statutory, is a cause of alleged asbestos-related injury.  It does not admit that the conduct alleged to have been engaged in by it is a cause of the asbestos-related injury alleged by Mr Cambridge.  
35.  In response to other allegations Power notes that Mr Cambridge makes a general allegation of exposure to asbestos at Vales Point from 20 December 1965 to 15 November 1998.  It concedes it was involved in the construction of four bituminous coal boilers at Vales Point, which were commissioned in 1963, 1964 and 1965.  Two further boilers were commissioned in 1978 and 1979, but no asbestos was used in connection with the construction of those later units.  Power is unable to specify the precise date of commissioning the last boiler in the 1960s other than it was in 1965.  It submits that it is likely to have been commissioned prior to 20 December 1965, when Mr Cambridge commenced employment at Vales Point.  Even if that is incorrect, it notes that any lagging work must have been completed prior to the boiler being commissioned and it accordingly submits that there is no credible evidence to support the proposition that Mr Cambridge was ever exposed to asbestos for which Power was responsible.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It does not admit that it owed a duty to Mr Cambridge, either common law or statutory during the period of alleged exposure.  It says that it discharged any duty.  It denies any duty breached by Power was the cause of any injuries suffered by Mr Cambridge.  It does not admit that any breach of duty is a cause of alleged asbestos-related injury.  

Amaca

36. Amaca notes that it is a Cross-Defendant to the claim brought against Eraring and Delta.  It has Cross-Claimed against CSR. It replies as a manufacturer or supplier of asbestos.  Amaca notes that Mr Cambridge alleged that he was exposed to asbestos dust and fibre emanating from asbestos lagging, bags of asbestos, and lagging.  It does not admit that it manufactured or supplied those products at any time.  It submits that they are generic terms which described products manufactured and or supplied by several entities.  It notes that Mr Cambridge did not assert that he was exposed to and inhaled asbestos dust from Amaca’s products.  It does not admit that Mr Cambridge was exposed to products manufactured or supplied by it in circumstances alleged or otherwise.  It does not describe the composition of each asbestos product.  It does not know the circumstances in which exposure occurred, the intensity or duration of exposure.  It admits that it failed to provide to persons using it products instructions as to steps to be taken to handle asbestos in a safe manner or warnings as to the risk associated with asbestos.  It does not admit that it owed a common law duty of care to Mr Cambridge during the period of alleged exposure, based on the fact that Mr Cambridge was exposed to asbestos dust and fibre from products manufactured by it.  It admits that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It admits it first became aware in the mid-1960s that inhalation of asbestos fibres could cause mesothelioma, but only in circumstances involving the inhalation of crocidolite fibres during the processes involving the handling of raw crocidolite in a factory manufacturing asbestos containing products, or a crocidolite mine or mill.  It does not admit it failed to discharge common law duty of care to the standard of a reasonable person. It does not admit that any breach of duty of care is a cause of the alleged asbestos related injury.  It does not admit it owed a duty of care.  It does not admit that conduct alleged to have been engaged in by it is a cause of Mr Cambridge’s asbestos-related injury.  It notes that Mr Cambridge did not make any allegations against Amaca.  It denies foreseeability.

Wallaby Grip  
37. Wallaby Grip notes it is joined to the proceedings concerning Mr Cambridge’s exposure at Wangi and Vales Point Power Stations.  It notes that the only specific reference by Mr Cambridge as to the identification of asbestos products at the Wangi and Vales Point Power Stations is his statement that he believed that the products used on site were James Hardie insulation products.  It does not know that it manufactured or supplied products which are not specified by Mr Cambridge.  It does not know the circumstance in which exposure occurred, or the intensity of duration of exposure.  It does not know and cannot admit the circumstances in which Mr Cambridge was exposed at Wangi and Vales Point.  Wallaby Grip notes Mr Cambridge’s alleged exposure at Wangi and Vales Point between 1959 and the late 1980s.  Wallaby Grip states that it ceased operations on 30 September 1966 and could not have provided instructions after this date as to the steps to be taken to handle asbestos in a safe manner or warnings as to the risks associated with asbestos.  It does not admit that prior to ceasing operations on 30 September 1966 it had knowledge of the dangers associated with the use of asbestos.  It does not admit that it owed a common law duty of care to Mr Cambridge as none of its products have been specified and Mr Cambridge has not alleged exposure to products manufactured or supplied by Wallaby Grip.  It does not know that it failed to discharge any common law duty of care.  It does not admit that a breach of duty is a cause of the alleged asbestos-related injury.  Wallaby Grip says that if Delta and Eraring proved Mr Cambridge was exposed to asbestos dust and fibre from Amaca products supplied by Wallaby Grip during the period of its operations then it will admit it owed Mr Cambridge a duty of care, that he breached that duty of care and that the breach materially contributed to the development of his asbestos-related injury to the extent that he was exposed to products supplied by it.
CSR

38. It notes it is a Cross-Claimant to a Cross-Claim by Amaca.  It notes that Mr Cambridge alleged he was exposed to asbestos lagging on pipes and lose asbestos mixed with water.  It does not admit that it manufactured or supplied those products at any time.  It says that from 28 September 1964 – 26 June 1974 CSR and Amaca were partners manufacturing certain asbestos containing products.  It notes that the deceased did not identify any partnership products to which he alleged exposure by their tradename,.  It notes that Mr Cambridge referred to products in an Amaca brochure and stated that those products were used on sites that he worked, but there was no evidence that he had direct exposure to those products, or the time at which those products were installed.  It notes that the partnership manufactured and supplied 85% Magnesia Half-pipe Sections and K-Lite Blocks between September 1964 and June 1974.  However, it notes preformed half-pipe sections and asbestos blocks were generic names of products which were also manufactured and / or supplied by other manufacturers.  It notes no evidence that any half-pipe sections and blocks were products manufactured by the partnership and it notes that Amaca manufactured and supplied those products prior to 28 September 1964 without the involvement of CSR.  It does not admit that Mr Cambridge was exposed to products manufactured or supplied by it in the circumstances alleged.  It notes that K-Lite and 85% Magnesia blocks manufactured and supplied by Hardie contained 10 – 15% asbestos fibre.  It does not know the circumstance in which alleged exposure occurred or the intensity and duration of exposure.  It does not admit that it failed to provide persons using the products instructions as to the steps to be taken to handle asbestos in a safe manner or warnings as to the risks associated with asbestos.  It says that if Mr Cambridge inhaled asbestos fibre from asbestos containing products manufactured by the partnership and the inhalation of such fibre materially contributed to his injury, then it does not dispute that it failed to discharge its common law duty to the standard of a reasonable person. It does not admit that it owed a common law duty during the period of alleged exposure.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury at the time of the alleged exposure.  It does not admit that it failed to discharge a common law duty to the standard of a reasonable person. It does not admit that a breach of duty is a cause of alleged asbestos-related exposure.  It does not admit that the conduct alleged to have been engaged in by it is a cause of Mr Cambridge’s alleged asbestos injury. 
LIABILITY
39. I have set out the allegations made by the Plaintiff.  I have also set out the responses by the various Defendants and Cross-Defendants.  As noted above, I proceed on the basis that the Defendants and Cross-Defendants are liable in respect of the allegations made.

PLAINTIFF’S DISEASE

40. The Plaintiff alleges that Mr Cambridge suffered from mesothelioma.  Both Eraring and Delta admit that Mr Cambridge suffered from pleural mesothelioma caused by asbestos exposure.  Of the Cross-Defendants, CSR admits that Mr Cambridge had mesothelioma, which was caused by exposure to asbestos.  No other Cross-Defendant admits that Mr Cambridge suffered from mesothelioma.   
41. I accept that Mr Cambridge suffered from mesothelioma.  In accordance with Clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that Mr Cambridge suffered from am indivisible disease.
INDIVISIBLE DISEASE
Procedure
42. Pursuant to clause 5 (2) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I must determine into which of category 1 or category 2 each Defendant (which includes a Cross-Defendant) falls.  Category 1 includes “all those corporations, authorities, and legal entities who engage in a business which relates to the period of exposure and which can be described as Miners, Manufacturers, Suppliers and / or Installers of asbestos or of product, plant and equipment which contain asbestos.”  All other Defendants fall into category 2.

43. In clause 5(3) it is provided that if a Defendant / Cross-Defendant falls within both categories, then a separate share is to be calculated for the role which falls within each category.  It provides that a Defendant which is both an installer and an employer of the claimant would fall within both categories.

44. Clause 5(4) provides that if there is more than one Defendant in either of category 1 and category 2 then they are to be treated equally in contribution to the percent share of that category unless I am satisfied that a variable contribution ought to apply.  

45. Clause 5(6) provides that in calculating an appropriate variation in the standard Presumptions I should have regard to the facts, matters and circumstances making the case unusual, which may include but are not limited to, matters such as the state of actual knowledge of a category 2 Defendant (but not a category 1 Defendant), the identity, capacity, capacity, size and state of sophistication of a particular Defendant, the number of Defendants identified within each category as being at fault, and the steps which the particular Defendant took, ought to have taken and / or was capable of taking to minimise the risk of harm from the manufacturer, supplier, installation, exposure to and use of asbestos. 

46. Clause 5(7) provides that where the subject of the claim is an indivisible disease, such as methothelioma, the apportionment set out in clause 5(1) is to apply to the whole of the claim unless I am satisfied that by reference to the existence of separate periods of exposure a differential determination of contribution of each such exposure period ought to be made.  If so, a determination is to be made of what proportion to the whole each separate period of exposure bears, having regard to the number of such periods, the length of each such period, and the duration of and intensity of exposure to asbestos within each period.  The standard presumptions then apply to each separate period.
Categorisation of Defendants
47. Apart from Eraring and Delta it seems common ground that the Cross-Defendants are all category 1 Defendants.  There are varying submissions regarding the categorisation of Eraring and Delta.  Eraring and Delta submit that each should be classified as a category 2 Defendant.  Each submits that it was an employer of staff who were exposed to asbestos, an occupier of premises where asbestos or asbestos containing products were situated and was a user of products, plant and equipment which contained asbestos.  Each submits that neither was an installer or otherwise came within the description of a category 1 employer.
48. Wallaby Grip in its reply refers to various decisions and affidavits which establish that Elcom employed laggers to apply asbestos lagging between 1942 and 1976.  In those circumstances, whilst Mr Cambridge has not made that allegation, I nonetheless am satisfied that Eraring and Delta, as successors to Elcom, can be classified as installers as well as employers and are therefore liable both as category 1 and category 2 Defendants.
Periods of Exposure
49. I am required to treat the whole of the claim as one period of exposure unless I consider a differential determination of the contribution of each exposure period ought to be made. For the reasons set out below I consider that it is appropriate to differentiate between different periods of exposure. 
50. The first step in determining periods of exposure is to identify the period of exposure overall.  The Plaintiff alleges Mr Cambridge was employed from November 1958 almost continuously by Eraring and Delta through to November 1998.  In that period he was employed at Tamworth from 12 November 1958 to 17 May 1959, at Wangi from 18 May 1959 – 19 December 1965 and at Vales Point from 20 December 1965 – 15 November 1998.  The evidence in relation to the nature and intensity of exposure is a bit light.  Nonetheless, I understand that the exposure at Tamworth and Wangi were similar.  The work at Wangi maintaining the pumps and pipelines would have entailed a substantial amount of removal of asbestos in order to get at the pump or pipeline in question.  I understand that exposure at Vales Point was markedly less intensive.  Mr Cambridge describes that although working as an instrument fitter mainly in the control rooms, nonetheless he spent about 25% of his time on the plant floor.  It appears to me that it is appropriate to allow the exposure at Vales Point as one quarter of the intensity of the exposure at Tamworth and Wangi.  
51. The question then is when did the exposure at Vales Point cease?  Mr Cambridge’s evidence is not clear.  He thinks it may have been in the late 1980s or early 1990s.  Power notes that its boiler units commissioned in 1978 and 1979 did not use asbestos.  No other Cross-Defendant clarifies the end date of exposure.  Eraring and Delta both submit that there would have been no exposure after November 1974.  Whilst I have some doubt as to the accuracy of the assertions of Delta and Eraring, in the circumstances, it appears to be the only clear date marking the end of asbestos exposure. I accept that the exposure at Vales Point ceased in November 1974.  Whilst I have some doubt as to the accuracy of the assertions of Delta and Eraring, in the circumstances, it appears to be the only clear date marking the end of asbestos exposure.
52. It seems appropriate to me to allow the period of exposure at Vales Point as separate from the exposure at the other two power stations given the different parties and different intensity of exposure.  In relation to the other two power stations I note that different Defendants have been joined. Accordingly, in this matter I consider that the periods of exposure should generally coincide with the exposure at the different power stations. With the exception of CSR I consider it appropriate to allow each Defendant liability in respect of the full period of exposure at the respective power stations for which the Defendant has been joined.  In relation to CSR its period of liability does not commence before late September 1964.  In those circumstances I have split the exposure at Wangi into a period up to September 1964 and the period after September 1964.

53. I have allowed that the Plaintiff’s exposure occurred over 181 months. I have calculated the months by rounding up or down.  For example, Eraring is liable therefore only from November 1958 - May 1959.  I have allowed CSR liable from October 1964 to the end of November 1974.

54. It is apparent that there are a substantial number of category 1 defendants and only one category 2 defendant in respect of each period of exposure.  In those circumstances I consider it appropriate to adjust the standard presumptions in clause 5 (1) in both Period A and Period B to allow the liability of Category 1 Defendants at 80% and Category 2 Defendants at 20%.

55. I note the exposure at Tamworth Power Station all falls within Period A.  The exposure at Vales Point all falls within Period B.  The exposure at Wangi falls both within Period A and Period B.  In light of the variations as to proportionate liability of the categories it does not make any difference whether I apply the apportionment in either period. I apply the apportionment in period B. 

CALCULATION

	Power Station
	% of Total Exposure
	Defendant/Cross Defendant
	Categories
	Number in category
	%
	Months (Total 86)

	Tamworth

Nov 1958 

- May 1959

7 months
	80

80

80
	Eraring

Eraring

Rolls-Royce
	1

2

1
	2

1

2
	80

20

80
	7

7

7

	Wangi

June 1959

- September 1964

64 months
	80

80

80

80

80

80
	Delta

Delta

BIL

BAL

Amaca

Wallaby Grip
	1

2

1

1

1

1
	5

1

5

5

5

5
	80

20

80

80

80

80
	64

64

64

64

64

64

	Wangi

October 1964 

– December 1965

15 months
	80

80

80

80

80

80

80
	Delta

Delta

BIL

BAL

Amaca

Wallaby Grip

CSR
	1

2

1

1

1

1

1
	6

1

6

6

6

6

6
	80

20

80

80

80

80

80
	15

15

15

15

15

15

15

	Vales Point

Jan 1966

- November 1974


	20

20

20

20

20

20
	Delta

Delta

Amaca

CSR

Wallaby Grip

Power
	1

2

1

1

1

1
	5

1

5

5

5

5
	80

20

80

80

80

80
	


ContributionS Assessment

56. I calculate the contributions as follows:
	Power Station
	Calculation
	Percentage
	Rounded %

	Eraring 

Eraring 
	80% x 80% ÷ 2 x 7/86
80% x 20%       x 7/86
	 2.60

 1.30
	3.9

	Rolls-Royce
	80% x 80% ÷ 2 x 7/86
	 2.60
	2.6

	Delta
	80% x 80% ÷ 5 x 64/86
80% x 20%       x 64/86
80% x 80% ÷ 6 x 15/86
80% x 20%       x 15/86
20% x 80% ÷ 5 

20% x 20%       
	 9.52

11.90

 1.86
 1.86

 2.79

 4.0
	33.3

	BIL
	80% x 80% ÷ 5 x 64/86
80% x 80% ÷ 6 x 15/86
	9.525

1.86
	11.4

	BAL
	80% x 80% ÷ 5 x 64/86
80% x 80% ÷ 6 x 15/86
	9.52
1.86
	11.4

	Amaca
	80% x 80% ÷ 5 x 64/86
80% x 80% ÷ 6 x 15/86
20% x 80% ÷ 5
	9.525

1.86

3.2
	14.6

	Wallaby Grip
	80% x 80% ÷ 5 x 64/86
80% x 80% ÷ 6 x 15/86
20% x 80% ÷ 5
	9.525

1.86

3.2
	14.6

	CSR
	80% x 80% ÷ 6 x 15/86
20% x 80% ÷ 5 
	1.86

3.2
	 5.0

	Power
	20% x 80% ÷ 5 
	3.2
	 3.2


57. I assess the contributions of the parties as follows:
(a) Eraring Energy 
  3.9%
(b) Rolls-Royce Australia Limited 
  2.6%
(c) Delta Electricity 
33.3%

(d) Babcock International Limited 
11.4%

(e) Babcock Australia Pty Limited 
11.4%
(f) Amaca Pty Limited 
14.6%

(g) Wallaby Grip Limited 
14.6%

(h) CSR Limited
  5.0%

(i) Power Technologies Pty Limited 
  3.2%
SINGLE CLAIMS MANAGER (SCM)

58. I am required to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007. 
59. In light of the above assessments there is no primary defendant.  In accordance with Clause 61(4)(a) I select Delta Electricity as SCM, being the only defendant with an apportion share of at least 15%.

Dated: 11 October 2011
David Hartstein

Contributions Assessor
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