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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.   I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a Single Claims Manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:-

(a)
the plaintiff’s Statement of Particulars and the Defendants’ replies on the claim; and

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by Order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005.

FACTS

The plaintiff commenced relevant employment as an apprentice carpenter in 1948 and continued employment as a carpenter until 1968.  Thereafter his only exposure to asbestos products, so far as is referred to in the pleadings, was on a self employed basis doing private work both on his own residences and at weekends for private clients.  The latter work continued on that basis until 1981.  The plaintiff was not employed by either of the defendants and those defendants are joined to the proceedings as manufacturers and suppliers of asbestos products.  
The plaintiff suffers from mesothelioma which is an indivisible disease and there is no basis for determining that reference should be had to separate periods of exposure as liability only falls to be determined between the two defendants.

The plaintiff’s most substantial exposure clearly occurred during the periods of his employment as a carpenter in the building industry which was between the years 1948 and 1968.  During this period the exposure occurred during full time employment together with the private work referred to above which occurred at weekends.  The plaintiff has referred to a number of products which he recalls using some of these are trade names and others by way of reference to generic names or names adopted in common parlance particularly in the building trade.  I specifically refer to his reference to fibro which, it seems to me, was the use of that word in a generic sense rather than by reference to any particular product as has been suggested by the second defendant.  The plaintiff has not attempted any estimate as to the proportion in which the products of the particular defendants were used but has referred to a number of trade names most of which were Amaca Products.  He has said that he mostly remembers the name “Hardies”.  
In relation to his private work the plaintiff has said that he purchased these products from three particular hardware shops which include a business known as L A White at Fairfield.  The first defendant denies that it supplied any product to that shop but, notwithstanding that, the plaintiff has made the affirmative statement in relation to this work that he used both James Hardie and Wunderlich products.  The period of self employment  is said by the plaintiff to have occurred over a period of approximately 20 years from 1960 to 1981 with an estimate of approximately 8 – 10 hours being spent on that work each weekend.  The period of employment as a carpenter on a full time basis was also over a period of 20 years and accordingly it would seem that exposure during self employment would have been approximately 1/6th of his overall exposure as a carpenter.

APPLICATION OF THE STANDARD PRESUMPTION

Both defendants are Category 1 defendants and there are no Category 2 defendants.  Clause 5(4) of the Standard Presumptions provides that if there is more than one defendant in either of Category 1 and Category 2 then the Contributions Assessor is to treat each defendant as equal in contribution to the percent share of that category unless satisfied that a variable contribution ought apply.  I therefore must consider whether or not the variable contribution ought apply in the circumstances of this case and I take into account the statements made by the plaintiff that during the period when he was employed he mostly remembers the name of James Hardie and the bulk of the products he is able to identify by name as James Hardie products.  This would suggest that during the period of his employment there was greater exposure to Amaca products than to those of Seltsam Pty Limited.  However during the period of self employment, and taking into account the statements made by Amaca that none of its products were stocked by the hardware business of L A White the relative exposure to products of each of the defendant company was probably more even.  

The first defendant has suggested that there should be a variable contribution with the result that 40% should be payable by it and 60% by the second defendant Seltsam Pty Limited.  On the other hand Seltsam has suggested that the result should be 85% payable by Amaca and 15% by Seltsam.

Having considered all these matters and the submissions made by both defendants I am of the view that a variable contribution ought apply and that there should be a variation of 10% in favour of Seltsam Pty Limited over the entire period of exposure.

DETERMINATION

Accordingly I determine that the apportionment of liability between defendants in this matter  should be as follows:

Amaca Pty Limited


60%

Seltsam Pty Limited


40%
APPOINTMENT OF SINGLE CLAIMS MANAGER

I appoint the first defendant Amaca Pty Limited as Single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulations 2007.

Dated: 25 June 2008 
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