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IN THE DUST DISEASES TRIBUNAL OF NEW SOUTH WALES

DDT No. 8289 of 2008
Between:

JOHN BURKE
Plaintiff

And:

COCKATOO DOCKYARD PTY LIMITED
First Defendant/Cross Claimant
J. FENWICK & CO PTY LIMITED
Second Defendant

AUSTRALIAN WIRE INDUSTRIES PTY LIMITED ACN 064 267 456 

(formerly sued as LYSAGHT BROTHERS & CO PTY LIMITED)
Third Defendant

LANHAMS LAUNDRY PTY LIMITED
Fourth Defendant
COMMONWEALTH OF AUSTRALIA

Cross Defendant
CONTRIBUTIONS ASSESSMENT DETERMINATION

1. The Registrar has referred this matter to me under cover of letter dated 22 July 2009 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (hereinafter referred to as “the Regulation”) for a determination of apportionment as between the Defendants herein.

2. The determination is to be made by the Contributions Assessor on the papers, on the assumption that the Defendants are liable, and applying the Standard Presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter referred to as “Standard Presumptions”).

3. The following relevant facts are found within the Plaintiff’s Statement of Particulars verified by Statutory Declaration dated 6 April 2009 and supported by the Plaintiff’s Affidavit sworn on 6 February 2009 (and annexed to the Plaintiff’s Statement of Particulars):

(a)
Between about 15 March 1961 when he was married and 29 March 1961 the Plaintiff commenced employment as a Rigger at the Cockatoo Island Dockyard (“Cockatoo Dockyard”) in Sydney.  He worked on submarines and Royal Australian Navy ships helping to install and remove equipment and working closely with fitters and boilermakers.  He was exposed to asbestos insulation lagging when same was removed from boilers and connecting pipe work running throughout most areas of the submarines and ships.  He did not remove the asbestos lagging himself but worked near other workers who removed the lagging.  The lagging was brittle and crumbly and created clouds of dust that he saw in the air around him.  He breathed asbestos dust on a daily basis throughout his period of work with Cockatoo Dockyard everyday for about 8 hours a day for a period of 2 to 3 years but probably closer to 3 years.  He confirms he left Cockatoo Dockyard shortly before the launch of the ship Empress of Australia in January 1964.
(b)
In 1963 for a period of 18 months to 2 years the Plaintiff worked for Bailey & Jorgensen of Balmain as a Seaman and Fireman.  He was exposed to steampipes lagged with asbestos rope.  Approximately once a month on average for about an hour each time he was required to cut asbestos tape and wrap it around the steampipes.  He was also exposed to dust from asbestos lagging on two occasions when a survey was undertaken on his employer’s vessels.  These overhauls were dusty but only occurred twice during his time with this employer. This employer is not joined to the proceedings.
(c)
In early 1965 the Plaintiff was employed by J. Fenwick & Co Pty Limited (“Fenwicks”) of Balmain as a Seaman.  The company operated tugs which were powered by steam.  The Plaintiff also worked on these tugs during annual overhauls over a few weeks at a time.  During these overhauls all the lagging was removed and replaced.  The lagging work took between a few days and a week.  Once every 5 years the tugs had a major refit, each of which took about 6 to 7 weeks to remove all the asbestos lagging.  The Plaintiff was involved in removing asbestos lagging in these various overhauls but not in the reapplication of lagging.  The Plaintiff describes the work as dusty.  The Plaintiff also describes a fine layer of dust on the galley floor coming from the lagged pipes as they vibrated.  In summary, the Plaintiff believes he spent between 3 to 5 days per year on average when stripping old asbestos insulation from the tugs during this period of employment.
(d) In about late 1974 the Plaintiff commenced work for Lysaght Brothers & Co Pty Limited (“Lysaghts”) in Chiswick, Sydney.  The Plaintiff was initially employed as a Labourer stoking the furnaces.  After 6 months he began work as a Boiler Attendant in the Wire Mill.  This involved the Plaintiff in performing much repair work on boilers and associated pipe work.  Such work included running repairs and yearly shutdowns of one week at a time.  The boiler was situated in a very confined, semi-enclosed space.  The Plaintiff came into contact with asbestos dust on a daily basis during this period.  He was involved in regularly removing asbestos lagging to carry out repairs and then he replaced the lagging.  In addition to preformed sectional lagging and asbestos rope the Plaintiff used asbestos slurry on the boilers made from asbestos powder mixed with water in a drum.  He was exposed to dust from the old lagging during the removal process and alleges that his clothing, face and hair were covered with such dust.  Every third Sunday, the Plaintiff did a 12 hour shift cleaning the boiler tubes.  At other times the Plaintiff worked an 8 hour rotating shift.  The Plaintiff left Lysaghts employment in late 1976.
(e) In about late 1976 the Plaintiff commenced work for Lanhams Laundry Pty Limited (“Lanhams”).  He worked the day shift only commencing work at 5.30am and finishing at 4.00pm.  The laundry operated 2 boilers on rotating basis.  As a Boiler Attendant, the Plaintiff had regular contact with asbestos lagging whilst performing repairs on the boilers and associated pipe work.  The Plaintiff states that his exposure to asbestos and the type of lagging used were similar to that he experienced at Lysaghts.  The Plaintiff says that at Lanhams he was exposed to asbestos dust on the daily basis throughout his employment.  He also used sectional lagging and asbestos rope as well as asbestos slurry which he mixed with water in a drum.
4. The Commonwealth of Australia (“the Commonwealth”) has been joined as a Cross Defendant by Cockatoo Dockyard as controller of the dockyard premises and occupier and controller of certain Australian Naval ships worked on at the dockyard.

5. The First, Second and Third Defendants have each filed a Reply but the Fourth Defendant and Cross Defendant have not filed a Reply. The Fourth Defendant has not filed an Appearance and is not currently represented by any solicitor.
6. In its Reply, Cockatoo Dockyard admits occupying and operating the premises as a dockyard but alleges working under the directions and control of the Commonwealth.  Cockatoo Dockyard alleges that the naval ships being worked on by the Plaintiff at the dockyard were occupied and controlled by the Commonwealth.  Cockatoo Dockyard admits employing the Plaintiff from 23 March 1961 to 23 April 1963 (a period of 2 years and 1 month).  Cockatoo Dockyard submits that all four Defendants and the Cross-Defendant should be classified as Category 2 parties.  Cockatoo Dockyard submits that the standard presumptions should be varied having regard to the steps which particular Defendant took, ought to have taken and/or was capable of taking to minimise the risk of harm.  Cockatoo Dockyard submits that it was not the occupier or controller of the ships on which the Plaintiff allegedly worked and these were occupied and controlled by the Commonwealth and impliedly the Commonwealth should bear a greater liability.
7. Fenwicks have filed a Reply stating that they did not know whether they employed the Plaintiff in the relevant period or at all.  Fenwicks submits that each of the Defendants should be placed in Category 2 and submits that the standard presumptions should not be varied.  In relation to variation between two or more Defendants in any one category, Fenwicks submits that the Plaintiff evidence indicates the following number of days of exposure occurred with each Defendant:
First Defendant (Cockatoo Dockyard)
660 days

Second Defendant (Fenwicks)
24 days

Third Defendant (Lysaghts)
480 days

Fourth Defendant (Lanhams)
480 days
Total:
1,644 days

Fenwicks submits that its liability should be calculated based on the above apportionment of days of exposure “just under 1.5%”.  This submission is based on an average of 4 days per year.  I determine that the exposure should be set at 5 days per year for this period.  However, I also determine that for the further exposure during the annual refit and five year major overhauls the exposure should be set at 1 week for each of five annual refits for 8 tugs (40 weeks) and 3 weeks for each 5 year major overhaul of 8 tugs (24 weeks). This makes the total Fenwick exposure to be 1 year and 3 months.
8. Lysaghts have filed a Reply admitting it employed the Plaintiff between 5 February 1975 and 17 January 1977.  Lysaghts does not admit the description of exposure to asbestos as alleged by the Plaintiff.  Lysaghts does not make any submissions for variations of apportionment between various Defendants.  Lysaghts submits that all four Defendants are Category 2 parties and makes no submission as to the Commonwealth as it would appear their Reply was prepared without knowledge of the joinder of the Commonwealth as a Cross-Defendant.
9. The Plaintiff alleges he suffered from asbestosis.  This condition is a divisible disease.
10.
I am required to consider and implement the following steps when making a determination of liability under the Standard Presumptions.

Step 1


Determine in which of the two categories each Defendant falls - Dusts Diseases Tribunal (Standard Presumptions-Apportionment) Order 2005 Clause 5(2)

Under the Standard Presumptions the First, Second, Third and Fourth Defendants, as employers, are Category 2 parties and the Cross Defendant, as an occupier, is also a Category 2 party.

There is no evidence or submissions suggesting that any of the parties fall within the definition of Category 1.

Step 2
If there is more than one Defendant in each category treat each Defendant as equal in contribution to the percentage share of that category- Clause 5(4).  Determine a separate share for any Defendant that falls into both categories- Clause 5(3).
There are five Defendants in Category 2 therefore each should initially bear 20%.
COCKATOO DOCKYARD 
20%

First Defendant/Cross Claimant

FENWICKS 
20%

Second Defendant

LYSAGHTS 
20%

Third Defendant

LANHAMS
20% 

Fourth Defendant

COMMONWEALTH 
20%
Cross Defendant


Total:
100%

No party falls into both categories.
Step 3

Consider whether a variable contribution ought to apply to any Defendant in Category 2 in place of the equal percentage arrived at in Step 2- Clause 5(4).

As a preliminary step the Contributions Assessor should determine the existence of any separate periods of exposure pursuant to Clause 5(8) and make a determination of what proportion to the whole each separate period bears having regard to the number of such periods, the length of each period, and the duration of and intensity of exposure to asbestos within each such period. Where the disease suffered is a divisible disease, as the case here, the Contributions Assessor is to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought to apply. 

Based upon the material available to me I determine each period to be equal in contribution to the disease and deem the dates of each period of exposure to be:

COCKATOO DOCKYARD & COMMONWEALTH PERIOD

 (23 March 1961 to 23 April 1963)
Exposure for entire period

Total 2 years 1 month or 25 months

FENWICKS PERIOD

(Between early 1965 to early 1970)
Exposure of 1 week for annual refit on each of 8 tugs over 5 years

(1 x 8 x 5) = 40 weeks

Plus exposure of 3 weeks for one 5 year major overhaul for each of 8 tugs

(3 x 1 x 8) = 24 weeks

Total 1 year 3 months or 15 months

LYSAGHTS PERIOD 

(5 February 1975 to 17 January 1977)
No exposure for first 6 months in fertiliser section.

Exposure for balance of entire period

Total 1 year 6 months or 18 months

LANHAMS PERIOD 

(1 February 1977 to 31 October 1978)
Exposure for entire period

Total 1 year 9 months or 21 months

TOTAL PERIODS OF EXPOSURE

The total for all four periods of relevant exposure is 79 months giving the following percentages:

Cockatoo Dockyard/Commonwealth
(25/79 months)
31.65%

Fenwicks (15/79 months)




18.99%

Lysaghts (18/79 months)




22.78%

Lanhams (21/79 months)




26.58%




Total:
100%
Rounded up/down I determine these figures to be:

Cockatoo Dockyard/Commonwealth period


31.75%

Fenwicks period




19%

Lysaghts period




22.75%

Lanhams period




26.5%




Total:
100%
I consider that a variable contribution ought to apply to each of the Defendants in Category 2 in place of the equal percentage arrived at in Step 2 based upon the deemed dates of relevant periods of exposure. In relation to the Cockatoo Dockyard/Commonwealth period I determine that the liability for this period should be split 50% to the Commonwealth and 50% to Cockatoo Dockyard resulting in the following figures:
Cockatoo Dockyard




15.875%
Commonwealth




15.875%
Fenwicks period




19%

Lysaghts period




22.75%

Lanhams period




26.5%




Total:
100%

Step 4
Add together the contributions of those Defendants that fall into both Category 1 and Category 2.
No parties are in both category 1 and 2.

Step 5
Consider whether it is appropriate to vary the standard presumptions as to the percentage allocation between Category 1 and Category 2 in the particular circumstances of the individual case by up to 20% for Periods A, B and C or up to 30% for Period D- Clause 5(5) & (6).

There are no Category 1 parties and therefore the Standard Presumptions cannot be varied under this Clause.
11.
Therefore I determine the total liability of the parties as follows:
COCKATOO DOCKYARD 
15.875%
First Defendant/Cross Claimant
FENWICKS 
19%
Second Defendant

LYSAGHTS 
22.75%
Third Defendant

LANHAMS
26.5% 

Fourth Defendant
COMMONWEALTH 
15.875%
Cross Defendant


Total:
100%

12.
Applying the above apportionments I note there is no Primary Defendant as defined under Clause 61(9) of the Regulation. Accordingly I am required pursuant to Clause 61(4) of the Regulation to appoint the Single Claims Manager at random from among those Defendants who each have an apportioned share of at least 15%. Accordingly I appoint the First Defendant, Cockatoo Dockyard Pty Limited, as the Single Claims Manager.
Signed:
………………………………….


Vincent John Goldrick


Contribution Assessor

Dated:  this 7th day of August 2009
