IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES
DDT No. 281 of 2010
RICHARD DARREN BROOME (as legal personal representative of the Estate of the late ARNOLD EDWARD BROOME)
Plaintiff
AMACA PTY LTD (formerly JAMES HARDIE & COY PTY LTD) (“Amaca”)
First Defendant 

SELTSAM PTY LIMITED (Seltsam) 
Second Defendant


STATE OF NEW SOUTH WALES 


(“SNSW”) 

Cross-Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  I have the Tribunal file which contains the pleadings and the Plaintiff’s particulars and Replies from each of the Defendants.
Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

Parties

These proceedings were commenced on 5 October 2010 by Arnold Edward Broome as Plaintiff but he died on 30 November 2010.  On 28 February 2011 the Tribunal ordered that Richard Darren Broome be substituted for his deceased father in these proceedings. For convenience I will refer to Arnold Edward Brome as the Plaintiff in these reasons.

The proceedings were originally commenced against Amaca only.   Within a matter of weeks Seltsam had been joined as Second Defendant.  Seltsam then joined SNSW as cross defendant.  All this occurred prior to the Plaintiff’s death.
Identification of the periods 
The Plaintiff alleges he has developed mesothelioma as a result of exposure to asbestos. Four separate periods of exposure can be identified for the purpose of this Contributions Assessment. 

In the first period between 1946 and 1963, the Plaintiff was employed as an apprentice and later Signal Electrician with NSW Railways.  He spent most of his time doing track work that involved very limited asbestos exposure as it involved lifting lids of fibro troughs in order to reach wiring and the removal of asbestos tape from some wires to work.  It was nearly all outdoor work. The Plaintiff described the exposure as “minimal” but I note that it extended over a long period of time, namely 17 years. The Plaintiff does not identify a manufacturer of the asbestos in this period.
The three later periods all involve home building work at 5 Fenwick St Yagoona.

The second period starts in 1955 when a “fibro” garage with tile roof was built by the Plaintiff. Then in about 1958 a 3 bedroom “fibro” house was built by the Plaintiff, also with a tile roof. The external walls were fibro and the internal walls were fibrous plaster.  He used fibro sheets for the eaves and cover strips were used for the joints.  He cut them with fibro cutters and a hacksaw which caused dust.  It is clear enough that the “fibro” referred to were flat asbestos sheets (see Para 3.2) but there is no evidence at all as to who manufactured the asbestos building material.  Expert evidence outlined below did not comment upon this aspect in relation to the garage and the house.
The third period was in about 1965 or early 1966 when the Plaintiff built a garden shed in the backyard.  He purchased 9 fibro flat sheets and was exposed when transporting, cutting and nailing the sheets. Expert evidence from one Warwick Gazzard identifies these sheets as a product of James Hardie.  He does so in reliance on another report of Mr G. Pooley involving electron microscopy of samples taken from the garden shed.
The fourth and last exposure was in 1971 when the Plaintiff added a sunroom to the house.  The Plaintiff says that he used 12 sheets of Wunderflex for the exterior walls and about 26 sheets of Villaboard for the interior.  He was exposed in the handling, cutting, sawing and nailing of the sheets and fitting of windows. Exposure lasted about eight months but was only on weekends. The Plaintiff indentifies products for which Seltsam is liable. Indeed, Mr Gazzard found one of the sheets at the premises bore a Wunderlich (ie Seltsam) trademark.
The Defendants
Each of the Defendants argues that the Plaintiff’s injury was not a foreseeable risk and that each of them was, therefore, not under a duty to take care to guard against it.  However, pursuant to Clause 4(4) of the Standard Presumptions, I am to assume each of the Defendants is liable and do not accept this argument.
Each of the Defendants also agree that Amaca and Seltsam are Category 1, while SNSW is Category 2.  However, I do not need to make any findings about this because the defendants are not concurrently liable.

Amaca says in its Reply that it is not liable for the flat sheets used in the garage and house.  Regarding the balance of the home exposure, Amaca says that by comparing the extent and nature of exposure in building the garden shed to that in the sunroom, Amaca should only carry 0.75% liability.

Seltsam says that liability should be apportioned equally between the four periods. I do not accept this argument.

SNSW says that its exposure is immaterial, or if not, then no more than 1%.
Findings 

First period - I accept that the Plaintiff’s exposure in this period was light.  Although the Plaintiff’s description of his exposure as “minimal” might suggest it should be regarded as immaterial and therefore to be ignored, I find that it extended over such a long period (17 years) that it is a real exposure albeit a relatively minor one.  This is so particularly given that the other periods of exposure also involve relatively limited exposure.
Second period – There is evidence of exposure building the garage in 1955 and the house  1958.  There is no evidence of the manufacturer or suppler of the product.  Identification of “fibro sheets” or other generic description does not allow me to apportion this exposure to any particular Defendant. To apportion liability to either the First Defendant, the Second, or both, is not justified when these products could have come from a number of manufacturers.
Third period – The exposure was building a garden shed and involved 9 flat sheets of Hardie’s products.

Fourth period - The exposure occurred over about 8 months of weekends and involved 38 flat sheets of Seltsam’s products.
Apportionment 

The Plaintiff suffers from an indivisible disease. He has not made an estimate of the relative contributions of the different periods. I have very limited material upon which to decide apportionment. It is not necessary to place the Defendants into categories because they are liable for separate and distinct periods.
In the first period, exposure was minimal and I will apportion a nominal amount for this period of say 5% total exposure.  There is no other Defendant identified as liable except State of New South Wales.
There is no Defendant identified for the Second period and so I do not apportion any liability for this period.  
As to the balance of 95%, this should be divided between the Third and Fourth periods.  In Both periods exposure involved home building/handyman work and in that respect were similar kinds of exposure. However the amount and intensity of exposure was different. 
Using the number of sheets involved, the building of the shed involved about one fifth of the balance of exposure and the building of the sunroom involved the other four fifths.  That is not inconsistent with the calculation based upon the time involved - “several weekends” for the garden shed compared to eight months of weekends for the sunroom. 
However, from the Plaintiff’s description I find the intensity of exposure was greater building the sunroom because it involved indoor exposure, cleaning up and painting, none of which occurred in building the garden shed. Accordingly, I find that the building of the garden shed (for which Amaca is liable) constitutes roughly 15% of the remaining 95% or about 14% and building the sunroom (for which Seltsam is liable) constitutes 85% of 95% or 81%.
Final Apportionment 

	Defendant
	Apportionment 



	Amaca  
	14%

	Seltsam
	81%

	State of New South Wales
	5% 

	Total
	100%


Single Claims Manager 
I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61 (5)(a), I appoint Seltsam as Single Claims Manager as it is a primary defendant whose apportioned share for the claim is more than 50%.  
DATED 20 April 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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