IN THE DUST DISEASES TRIBUNAL OF NEW SOUTH WALES

DDT No. 8061 of 2008
Between:

JOHN WILLIAM BRENNAN
Plaintiff

And:

STATE RAIL AUTHORITY RESIDUAL HOLDING CORPORATION (FORMERLY KNOWN AS STATE RAIL AUTHORITY OF NEW SOUTH WALES)
First Defendant

HUNTER AND NEW ENGLAND AREA HEALTH SERVICE
Second Defendant

CONTRIBUTIONS ASSESSMENT DETERMINATION

1. The Registrar has referred this matter to me under cover of letter dated 25 July 2008 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (hereinafter referred to as “the Regulation”) for a determination of apportionment as between the First and Second Defendants and for the subsequent appointment of a Single Claims Manager.

2. The determination is to be made by the Contributions Assessor on the papers, on the assumption that the Defendants are liable, and applying the Standard Presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter referred to as “Standard Presumptions”).

3. According to the Statement of Claim filed on 7 March 2008 the Plaintiff alleges exposure to asbestos in the course of his employment with the First Defendant between 10 January 1944 and about 30 June 1949 and with the Second Defendant between about 1 July 1949 and about 31 December 1954.

4. The following relevant facts are found within the Plaintiff’s Statement of Particulars verified by Statutory Declaration dated 4 May 2008 or from evidence attached to the First Defendant’s Reply dated 8 July 2008:

(a)
Between 10 January 1944 and 10 January 1949 the Plaintiff worked for the New South Wales Government Railways, the First Defendant, and was exposed to asbestos in the course of his duties as an apprentice electrician. An employment history card annexed to the First Defendant’s Reply confirms the dates of employment with State Rail Authority as between 10 January 1944 and 4 February 1949. The Plaintiff completed his apprenticeship on 20 January 1949 and his resignation date is noted as 4 February 1949.
(b)
From about January 1949 to about mid 1949 the Plaintiff worked for Burwood Colliery as an electrician but was not exposed to asbestos. The employer in this period is not joined to the proceedings. Having regard to the employment history card referred to above I determine this period of employment to be from 5 February 1949 to about mid 1949.
(c)
From about mid 1949 to about August 1954 the Plaintiff worked at Royal Newcastle Hospital as an electrician and was exposed to asbestos. The Hunter and New England Area Health Service is joined as the Second Defendant for this period.
(d)
From about August 1954 to late 1959 the Plaintiff worked for S & W Miller as an electrician and was exposed to asbestos. The employer in this period is not joined to the proceedings.
(e)
From late 1959 to 1990 the Plaintiff operated his own business under the name J & A Brennan as an electrical contractor and was exposed to asbestos. No entity is joined for this period.
(f)
The Plaintiff’s own assessment of his exposure to asbestos in his Statement of Particulars states that 60% of his total exposure was in Period 1 and 25% in Period 2.
(g)
The balance of 15% of total exposure was with other parties not joined to these proceedings. 
(h)
The two relevant periods of exposure amount to 85% of the Plaintiff’s total overall exposure. Therefore Period 1 represents approximately 70% of the relevant exposure (60% x 85% = 70.588%) and Period 2 represents approximately 30% of the relevant exposure (25% x 85% = 29.411%).
5. The First Defendant admits (based upon the Plaintiff’s employment history card) that the Plaintiff was employed by it between 10 January 1944 and 4 February 1949 (“Period 1”).
6. The Second Defendant does not know and cannnot admit that it employed the Plaintiff between about mid 1949 and about August 1954 (“Period 2”).
7. The Plaintiff was diagnosed with asbestosis in about 2005. This condition is a divisible disease. The Plaintiff made a claim to the Dust Diseases Board of New South Wales on 21 July 2005 and has been certified as suffering asbestosis with a 20% disability. 
8. Both defendants, as employers, are Category 2 parties under the Standard Presumptions. There are no Category 1 parties involved in the claim.

9. As a preliminary step the Contributions Assessor should determine the existence of any separate periods of exposure pursuant to Clause 5(8) and make a determination of what proportion to the whole each separate period bears having regard to the number of such periods, the length of each period, and the duration of and intensity of exposure to asbestos within each such period. Where the disease suffered is a divisible disease, as the case here, the Contributions Assessor is to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting should apply. 
10. The First Defendant makes no submission as to what proportions the Contributions Assessor should ascribe to each period of employment.
11. The First Defendant states it has no evidence to contradict the Plaintiff’s allegations of exposure to asbestos in its own period of employment but is making further inquiries and indicates it may rely upon an expert’s report. No such expert’s report has been filed with the Court papers nor referred to me. 
12. The First Defendant also makes no submissions as to the intensity or frequency of exposure to asbestos in either period of employment 
13. The Second Defendant submits that having regard to the periods, the nature, frequency and levels of exposure the proportions the Contributions Assessor should ascribe to each period of employment are 80% for the State Rail Authority period and 20% to the Royal Newcastle Hospital period.
14. The Second Defendant states it cannot admit the Plaintiff’s allegations of exposure to asbestos in its own period of employment but is making further inquiries and reserves its right to file an Amended Reply once those inquiries are complete. No such Amended Reply has been filed with the Court papers nor referred to me. 
15. The Second Defendant submits that a “broad brush approach” should be adopted by the Contributions Assessor when assessing the relative contributions between the two defendants. 
16. I accept the Second Defendant’s submissions that the exposure in Period 1 whilst employed by the First Defendant (as an apprentice electrician  working in the Zaara Street Power Station, Broadmeadow Locomotive Workshops, the Cardiff Workshops, the Carrington Power House and Port Waratah premises) would have resulted in heavier exposure to asbestos dust and fibre than the exposure in Period 2 when working with the Second Defendant (as an electrician involved in the building work at the Royal Newcastle Hospital). I base this finding on the Plaintiff’s assessment in his Statement of Particulars.
17. In the absence of any further evidence, I intend adopting the Plaintiff’s own assessment in this case. I determine the two relevant periods of exposure amounts to 85% of the Plaintiff’s total overall exposure. I determine Period 1 to represent 70% of the relevant exposure and Period 2 to represent 30% of the relevant exposure.
18. There is no evidence, nor submissions by either Defendant, to make an adjustment to the Standard Presumptions by reference to the facts as set out in Clause 5(6). I have no evidence regarding the size, identity, capacity and state of sophistication of both Defendants (apart from noting the fact that they are both either agents of or New South Wales Government entities) and therefore deem them to be of equivalent status in this regard.

19. I make the following findings regarding responsibility for the Plaintiff’s exposure:

	
	Total

	First Defendant 
STATE RAIL AUTHORITY RESIDUAL HOLDING CORPORATION 
	70%

	Second Defendant
HUNTER AND NEW ENGLAND AREA HEALTH SERVICE
	30%

	Total
	100%


20. Pursuant to Clause 61 of the Regulation I appoint the First Defendant, the State Rail Authority Residual Holding Corporation, as the Single Claims Manager as it is the Primary Defendant as defined under Clause 61(9).
Signed:
………………………………….


Vincent John Goldrick


Contribution Assessor

Dated:  this 29th day of August 2008

