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Referral
The Registrar has referred this matter to me pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment between the defendants herein.  
The determination is be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49(4) of the Regulation the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and the Standard Presumptions referred to above.

The Papers

In this matter I have had regard to the contents of the following documents:
1. The plaintiff’s statement of particulars filed 25 March 2011.
2. Reply of the second defendant filed 7 April 2011.

I note that the first defendant has failed to file a reply to the claim.

The Plaintiff’s Particulars
The plaintiff’s statement of particulars provides a summary of his work history from 1955 until 2009 (when he was diagnosed with mesothelioma).
In that summary, the plaintiff indicates that he was exposed to asbestos dust particles and fibres between 1955 and 1959 when he was employed as an apprentice carpenter by a builder (Walter Charles Earle) in Molong, New South Wales.

The plaintiff also alleges that between 1960 and 1964 when he worked as a self employed builder in the Molong District he was also exposed to building products containing asbestos in the course of performing his building work.
1955 to 1959 – Apprentice Carpenter

During this period the plaintiff asserts that he worked as an apprentice carpenter on cottage construction, repairs and alteration work.

Many of the houses that he worked on were constructed from asbestos cement (AC) building products for external walls, eaves and wet areas.  He also worked on brick veneer homes where AC building products were used for eaves, soffits and wet areas.

The plaintiff says that during this period about 80 percent of the products he used were manufactured by the first defendant and by inference the remaining 20 percent were products manufactured by the second defendant.

The plaintiff’s particulars describe how he was required to cut AC building products to size using the “score and snap” method.  He used to score the top and bottom sides of the sheeting and then snap the sheet.  When he did this he could see the dust gathering along the cut and he used to blow it away and wipe it with his hands.  He also used a rasp to file the edges smooth.

The plaintiff describes using fibro cutters to cut tilux product and again this generated dust along the cuts.

Towards the end of the 1950s the plaintiff began to use electric power saws especially when cutting corrugated super 6 fibro and AC fibro products to size.

The power saw generated a lot of dust in the immediate atmosphere and the plaintiff inevitably inhaled the asbestos particles.

During this period the plaintiff also describes using Wunderlich products including Durabestos, AC corrugated sheets, deep 6 and Duradec.  

The plaintiff cut these products in the same way as described above and also used an electric power saw on the corrugated sheets.
The plaintiff says that when working on various building sites there were always other workers close by cutting into the AC building products.

1960 to 1964

The plaintiff’s particulars describe how he worked as a self employed builder from about 1960 until 1964 building new homes and performing renovations in the Molong area.
The plaintiff says that about 70 percent of his work involved constructing new homes.  

The plaintiff says that most of these cottages were fibro cottages and estimates that about 80 percent of the products he used were James Hardie products with about 20 percent being Wunderlich products.

The plaintiff describes during this period using hand saws and fibro cutters to cut the AC building products.  He also used power saws.

The plaintiff says that compressed fibro (used for the floors of bathrooms, wet areas, laundries and kitchens) could only be cut with a power saw and when this was done fibro dust particles went “everywhere”.

He and other carpenters used a power saw to cut the super 6 corrugated roofing and the corrugated roofing manufactured by the second defendant.

The plaintiff’s description of the type of intensity and exposure to asbestos dust he experienced during this period is very similar to the intensity and type of exposure described for the earlier period (1955 – 1959).

The plaintiff describes finishing his building business in about 1964 and purchasing a joinery business in Orange.  He says that from then on he was not exposed to any asbestos products or asbestos dust particles or fibres in any way.
First Defendants’ Reply
As indicated above, the first defendant has not filed a reply to the claim.
Second Defendant’s Reply

The second defendant admits manufacturing Durabestos and Duradec between 1955 and 1977.
The second defendant refers to products described as “AC corrugated sheet” in the plaintiff’s particulars and says that this is a generic term describing various products manufactured and/or supplied by multiple manufacturers and by inference does not admit manufacturing the products so described in the plaintiff’s particulars.

The second defendant denies manufacturing product described in the plaintiff’s particulars as “deep 6”.

The second defendant admits that its products (Duradec and Durabestos) contained 10 to 14 percent asbestos fibre.

Apportionment
The second defendant submits that each defendant is a category 1 defendant.
The second defendant relies on the plaintiff’s assertions that 80 percent of the products containing asbestos that he worked with both as an apprentice and subsequently as a self employed builder were products manufactured by James Hardie to submit that the apportionment between the parties should reflect that percentage.

In other words the second defendant submits that the apportionment should be as follows:

· Amaca’s apportionment – 80 %
· Seltsam’s apportionment – 20%
Determination
I find that the plaintiff contracted the disease of mesothelioma which is an indivisible condition.

I find that the plaintiff was exposed to asbestos dust particles and fibres between 1955 and 1959 when working as an apprentice carpenter for Walter Charles Earle in the Molong area.

I also find that the plaintiff was exposed to asbestos dust particles and fibres when working as a self employed builder in the Molong District between 1960 and 1964.
I find that the frequency and intensity of exposure to asbestos dust particles and fibres was essentially similar during both periods referred to above.

I accept the submission by the second defendant that, in light of the plaintiff’s assertions to the effect that during both periods of employment 80 percent of the products containing asbestos that he worked with were products manufactured by James Hardie and 20 percent were products manufactured by Wunderlich, it is appropriate to apportion liability between the defendants in a corresponding manner.

Final apportionment

Accordingly, the final apportionment is:

· As against the first defendant:

80%
· As against the second defendant:
20%

I appoint Amaca Pty Limited the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  24 May 2011
