DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 10 of 2011

Between 

RON BOGERS

Plaintiff

CSR LIMITED

First Defendant

MIDALCO PTY LIMITED (FORMERLY AUSTRALIAN BLUE ASBESTOS PTY LIMITED)

Second Defendant

ALCATEL – LUCENT AUSTRALIA LIMITED ( FORMERLY ALCATEL AUSTRALIA LIMITED AND FORMERLY STANDARD TELEPHONES & CABLES PTY LTD)

Third Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, CSR Limited [“CSR”], Midalco Pty Limited ( formerly Australian Blue Asbestos Pty Limited [“Midalco”] and Alcatel-Lucent Australia Limited ( formerly Alcatel Australia Limited and formerly Standard Telephones & Cables Pty Ltd) [“Alcatel”] arise from a claim made for compensation for contracting asbestosis, ARPD, asbestos related pleural plaques and atelectasis brought by Ron Bogers [“the Plaintiff”]. 

The Plaintiff who was born on 1 January 1927 was diagnosed with asbestosis in about November 2010.  A Statement of Particulars was filed in the Dust Diseases Tribunal on 3 March 2011 and the claim is made under the Claims Resolution Process.

The defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

In his statement of Particulars, the Plaintiff describes his exposure to asbestos at pages 11-17 inclusive.  The Plaintiff describes firstly his work for Australian Blue Asbestos where he worked at the Wittenoom Asbestos Mine as a maintenance fitter and in the crushing mill.  It is alleged that CSR and/or Midalco owned these premesis. He states as follows ( page 11);

“I worked long hours and spent all of my shifts in the crushing mill which was approximately eight hours per day for the first six months of this employment and then up to and including 16 hours per day for the final three months of my employment.  I specifically recall being covered in asbestos dust and fibre.  I also recall seeing large amounts of asbestos dust and dust generally in the atmosphere and in the air immediately near to where I was working which I regularly inhaled.  The floor of the crushing mill was also very dusty.  During the course of any shift my work overalls were covered in blue asbestos dust.”

He then goes on to describe his work at Alcatel during which he was exposed to asbestos from working in the vicinity of two to three boilers at the Alexandria factory until about 1986.  In his role as a maintenance fitter, the Plaintiff was required to perform maintenance and repair work  on the boilers and steam pipes which were insulated with asbestos.  He further states as follows( page 11);

“During the course of my employment with Alcatel Lucent, I was also exposed to asbestos on a regular basis.  I believe my exposure was at a lower level than the intensity of my exposure during the course of my employment with Australian Blue Asbestos.”

In answer to a question asked at 4.7 of the Statement of Particulars, the Plaintiff states as follows;

“I estimate the percentage of the proportion of my exposure to asbestos during the course of my employment with Australian Blue Asbestos was approximately 90% of my overall exposure to asbestos compared to the percentage of my overall exposure to asbestos from my employment with Alcatel which I estimate was in the order of 10% of my overall exposure to asbestos.”

The Plaintiff further notes at 4.11 that the asbestos to which he was exposed at Wittenoom was blue asbestos on a daily basis on each working day for nine months, and at Alcatel it was to insulation material, and that this occurred approximately every three weeks.

CSR and Midalco filed a joint Reply on 6 April 2011, and in it CSR admits that they employed the Plaintiff between 10 April 1951 and 23 October 1951 at the Wittenoom mine, and that Midalco was a subsidiary of CSR.

Their primary submission is that consequent on a Memorandum of Agreement between the Plaintiff and CSR dated 13 October 2004, the Plaintiff is prevented from bringing a claim against CSR and Midalco. It seems to me that I am bound however by the Regulation and pursuant to clause 49(4) all defendants are assumed to be liable, and I must therefore apportion them a liability on that basis.

They submit that all three defendants are Category 1 defendants and that Alcatel is also a Category 2 defendant.  Their secondary submission is that they accept the Plaintiff’s assessments in his Form 1 of his relative exposures, and that the contribution of CSR and Midalco ought be  equal.  I agree with this submission.

Alcatel filed a Reply on 20 April 2011 which provides little information as they are in the process of investigating the claims, and as such do not have sufficient information to assess the claim.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

I am of the view that despite the categorization of defendants as provided for in the Regulation, a fairer apportionment is one that is based on the assessment of the Plaintiff, who in my view is the person best placed to assess the relative exposures.

I therefore determine that the apportionment is as follows;

CSR/Midalco


90 %

Alcatel



10 %





----------





100%

I have been asked to determine a single claims manager, and I  appoint CSR as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 1 July, 2011

WENDY  STRATHDEE

Contributions Assessor
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