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IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 367 of 2009



BETWEEN: 

BLUESCOPE STEEL LTD
Plaintiff 

AND

AMACA PTY LTD (Under NSW administered winding up)
First Defendant

WALLABY GRIP LTD 
Second Defendant
WALLABY GRIP (BAE) PTY LTD
Third Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 13 October 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  

2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions). 

3. These proceedings are in the nature of a cross claim.  The original proceedings were brought by John Zanesco against BlueScope Steel (BlueScope) Pty Ltd (BlueScope) and Transfield Construction Pty Ltd (Transfield).  He alleged that he suffered mesothelioma.  Mr Pelletier made a contributions determination in December 2007.  The proceedings were resolved at mediation before Ms Strathdee.  Following resolution of his claim Mr Zanesco was cross examined by the defendants’ counsel.  Mr Zanesco’s Statement of Particulars, the defendant’s Replies, the contributions determination and the transcript of cross–examination are attached to the Statement of Particulars of BlueScope.  I have read those documents.  

Summary of Mr Zanesco’s Exposure to Asbestos

4. Mr Zanesco summarised his occupational exposure to asbestos in the following terms.  First, he worked at the BlueScope steelworks where he was employed from 1965 to 1969.  He was employed as a trainee engineer working on average three or four days per week assisting tradesmen, including boilermakers, who were carrying out maintenance on coking ovens, blast furnaces and other items which were extensively insulated with asbestos insulation materials.  He also worked in the vicinity of laggers who were carrying out insulation work on steam pipes using asbestos insulation materials within his vicinity.  
5. Mr Zanesco recalls contact with asbestos in the form of asbestos blankets which were used to smother fires.  He regularly handled asbestos blankets in this role.

6. He describes a period in about his third year of employment where he was involved in the relining of the blast furnaces.  The relining occurred about every four or five years and took about three or four months.  Asbestos insulation was removed and replaced. 

7. More generally he believes he was exposed to asbestos almost every day that he was in the steel works.  

8. As to the intensity of exposure he says that it was high when removing lagging and when handling asbestos blankets.  When in the vicinity of laggers the exposure was medium in intensity.

9. He was offered no protective equipment by BlueScope and no precautions were taken at the facility to minimise exposure to asbestos.

10. Secondly, from 1973 to 1976 he was employed by Transfield at the BHP Steelworks at Port Kembla where he supervised engineering works.  He was exposed to asbestos dust when working in the vicinity of laggers who carried out insulation work on steam pipes and items such as coke ovens and blast furnaces.  This exposure was heavy.  He considered that he was exposed to asbestos daily. He wasn’t provided protective equipment.
11. Mr Zanesco did not identify in his Statement of Particulars who manufactured the asbestos products that he was exposed to,

12. Overall he estimated that 70% of his exposure occurred at BlueScope in his first period of employment and 30% with Transfield

BlueScope’s Claim (Proceedings No 367 of 2009)

13. BlueScope has commenced proceedings joining Amaca Pty Ltd (Amaca), Wallaby Grip Ltd (WGL) and Wallaby Grip (BAE) Pty Ltd (BAE) seeking contribution or indemnity or, alternatively, damages.

14. BlueScope has focussed in its Reply on the issues of categorising the parties and the application of the Standard Presumptions.  As to categorising the parties BlueScope submits that it should be placed into category 2 and each of the other defendants into category 1.  It makes specific submissions as to why it should not be placed into categories 1 and 2 on the basis that it was an installer and employer: Standard Presumptions Cl 5(3).  It points to the findings of contributions assessments by Mr John Sharpe (Re Jones), Mr Blackett SC (Re Harvey) and Ms Strathdee (Re Fais) in which each found that BlueScope was a Category 2 defendant only.  The essence of the submission is that BlueScope was in the business of steel production and that any asbestos installation at its premises was ancillary to that business.  BlueScope was not in the business of asbestos installation.  Asbestos was not a component of the products it produced.
15. In respect of the Mr Zanesco’s exposure BlueScope submits that a “time on risk” analysis should apply to his period of exposure.  In essence Mr Zanesco’s evidence was that he was exposed on an almost daily basis between 1965 to 1969 and then 1973 to 1976.
16. The exposure occurred in Period B of the Standard Presumptions so that the liability is apportioned 65:35 to category 1 and category 2 parties respectively.  Applying a broad brush approach identified by Judge Curtis in Bitupave Ltd v NSW Associated Blue Metal Quarries Pty Ltd (1996) 13 NSWCCR 634 it is BlueScope’s submission that the apportionment should be as follows:

BlueScope


Category 2 – 35%

Amaca, WGL and BAE

Category 1 – 65%

Amaca’s Reply
17. Amaca submits that the parties should be placed into the following categories:
Category 1

WGL, BAE and Amaca

Category 2

BlueScope
18. Amaca submits that the Standard Presumptions should be increased as against BlueScope by 20% and points to the following aggravating factors:

(a) Mr Zanesco was not provided with any safety equipment and no precautions were taken to minimise the evolution of asbestos dust in his work environs in either period of employment.

(b) BlueScope was a large and sophisticated organisation at the time of his exposure.

(c) As the employer BlueScope was uniquely in a position to protect Mr Zanesco from environmental exposure to asbestos.     

19. Amaca submits that it was not the manufacturer and/or supplier of any of the products Mr Zanesco alleges he was exposed to.  It accepts for the purposes of assessing contribution under the Regulations that it must address the allegations that it supplied products to BlueScope that were responsible for Mr Zanesco’s exposure.

20. Amaca notes that Mr Pelletier made findings about Mr Zanesco’s exposure in his contributions determination.  Those findings were:

· The first period of employment was causative of 70% of Mr Zanesco’s exposure.

· The second period of employment was causative of 30%.

· In respect of the second period the liability was split equally between BlueScope and Transfield.

· The consequence of his findings was that BlueScope was responsible for 85% of Mr Zanesco’s injury. 

21. Amaca submits then, that as the amount of liability attributable to BlueScope has been determined, the only issue that I must determine is the proportion to be borne by the parties to the present proceedings (ie a proportion of the 85%).  I agree with that submission.
22. Amaca denies manufacturing or supplying asbestos blankets or asbestos rope.  The other product that Mr Zanesco identifies that he was exposed to is “asbestos lagging”.  Amaca says that this is a generic term which refers to many products which could have been supplied by one of many manufacturers.

23. Amaca notes that Bestobell brochures depicting asbestos gauntlets, rope, tape and tubing was shown to Mr Zanesco and he confirmed that they looked like the products he worked with or those used by other persons who used those products in his vicinity in the workplace (transcript following mediation).

24. Amaca’s ultimate submission is that “all of the products the Plaintiff was exposed to were manufactured and supplied by Bells”.  I don’t consider the evidence supports that submission.    
25. Accepting for the purposes of this contributions assessment that it must be held liable Amaca submits that it should be fixed with 1% of the Category 1 defendants’ liability with the balance being attributed to WGL and BAE.

26. Applying an adjustment against BlueScope of 20% Amaca submits that the following apportionment should apply to the 85% attributable to BlueScope by Mr Pelletier:

BlueScope

55%

Amaca


0.45%

WGL and BAE

44.55%

WGL and BAE’s Reply

27. WGL and BAE lodged a single Reply.  WGL and BAE did not operate simultaneously.  The solicitors for WGL and WAE submit that they should be treated as “one entity for the purposes of calculating apportionment”.  I will refer to them together in this section as “Wallaby Grip”.  

28. Wallaby Grip notes in its submission that Mr Zanesco identified asbestos blankets, asbestos tape and asbestos insulation (lagging) as the products he was exposed to.  Wallaby Grip admits that it was a manufacturer and supplier of asbestos blankets and tape.  It says that its products were not identified by name by Mr Zanesco and so it cannot admit that he was exposed to them.

29. As to asbestos insulation Wallaby Grip points to Mr Zanesco’s exposure when there was demolition and reconstruction of the blast furnace.  It has attached to the Reply a statement by Ronald Hillard who said that the asbestos supplied to BlueScope for insulating soaking pits and open hearth furnaces was supplied by James Hardie: Statement of RT Hillard dated 28 April 2004.  Wallaby Grip’s submission is that Mr Zanesco would have been exposed to asbestos block whilst involved in the demolition and relining of furnaces and that those blocks were supplied by James Hardie.  There is no evidence from Mr Zanesco directly that supports that contention.  
30. Wallaby Grip submits that there is no evidence that BlueScope has suffered loss and so Wallaby Grip can have no liability to it for contribution or indemnity: Reply 5.12.  It makes submissions on apportionment because the Regulations require it to do so.
31. Wallaby Grip submits that Amaca, WGL and BAE should be placed into Category 1.  It next submits that BlueScope should be placed into both Category 1 and Category 2 on the basis that it was an “installer of asbestos or of products, plant and equipment which contain asbestos”: Standard Presumptions Cl 5(2)(a).  It sets out the evidence of Derek Riley and Ronald Hillard in respect of removing and relining the blast furnaces with asbestos products.  Wallaby Grip also annexes a copy of the contributions assessment I made in the matter of Todd in which I concluded BlueScope was a Category 1 and Category 2 defendant.  Mr Odling reached a similar conclusion on categorising Bluescope as both Category 1 and Category 2 in the matter of Grech.
32. Wallaby Grip submits that actual knowledge of the dangers of asbestos should be attributed to BlueScope.  It refers to the decisions in BlueScope Steel v Amaca Pty Ltd (Re Floro) where Kearns J found BlueScope had actual knowledge of the dangers of asbestos.  In BlueScope Steel v Amaca Pty Ltd (Re Oswald) Curtis J found that BlueScope had actual knowledge of the dangers of inhaling asbestos dust before 1967.  Wallaby Grip submits that the Standard Presumptions should be adjusted up against BlueScope by 20 percentage points.     
33. It also submits that it is appropriate to adjust up the Standard Presumptions against BlueScope on the basis that it was a large and sophisticated organisation.  It was a substantial subsidiary of Australia’s largest company BHP.  BHP and its subsidiaries had a workforce of 46,262 in 1965.
34. Finally, Wallaby Grip submits that BlueScope owed Mr Zanesco a non-delegable duty of care to provide a safe system of work.  It failed to provide him with any relevant protective gear.
35. Wallaby Grip notes that Cl 5(8) of the Standard Presumptions requires a contributions assessor to apportion liability equally across the whole of the claim except where different periods of exposure indicate a differential determination of contribution ought to be made.  Wallaby Grip submits that a “time on risk” apportionment should apply to each period of employment.  That is that the first employment period (1966 – 1969) should have equal weight to the second period (1973 – 1976).  That submission is made in the face of the evidence of Mr Zanesco that 70% of his exposure occurred in the first period of employment.  
36. Mr Zanesco’s evidence was accepted and applied by Mr Pelletier in his contributions assessment.  I propose to also apply Mr Zanesco’s evidence to this claim.  Accordingly I will not set out Wallaby Grip’s methodology for calculating the final apportionment but simply provide its conclusions:

BlueScope (employer)



55%

Amaca





11.2%

Wallaby Grip




11.2%

BlueScope (Installer)



22.5%

TOTAL





100%

Findings
37. I make the following findings for the purpose of BlueScope’s claim:

(a) I accept Mr Zanesco’s recollection that 70% of his lifetime exposure occurred in the first period of employment and 30% in the second period.  Accordingly, the liability in issue is the 85% fixed to BlueScope by Mr Pelletier.
(b) Mr Zanesco suffered from mesothelioma, an indivisible injury.

(c) Mr Zanesco could not identify the manufacturers of the asbestos products he was exposed to although he confirmed products in the Bestobell catalogue were similar to ones he was exposed to.  His exposure to asbestos when lagging was being removed or handling asbestos blankets was “high”.

(d) No effective steps were taken to minimise Mr Genua’s exposure to asbestos in each role. 

38. I accept BlueScope’s submissions as to the categorisation of the parties as follows:

Amaca

Category 1

WGL

Category 1

BAE

Category 1

BlueScope
Category 2

39. In reaching that conclusion I accept that the preponderance of opinion in recent times by contributions assessors is that BlueScope was not an installer of asbestos for the purposes of the Standard Presumptions: see contributions assessments of Mr Sharpe (Re Jones), Mr Blackett SC (Re Harvey) and Ms Strathdee (Re Fais).  In particular I accept that BlueScope was not in the business of installation of asbestos products even though asbestos installation occurred at its premises.  Finally, I consider there would be an inconsistency (or iniquity) to categorise BlueScope in a manner different to Mr Pelletier who placed it only in Category 2.        

40. I consider there should be an adjustment of the Standard Presumptions against BlueScope.  The exposure occurred in period B and so as a category 2 defendant BlueScope assumes 35% of the total liability.  In my view that proportion should be increased by 15% on the bases that:

(a) BlueScope had actual knowledge of the dangers of asbestos at the relevant time: BlueScope Steel v Amaca Pty Ltd (Re Oswald).

(b) BlueScope took no steps to provide protective equipment or a work environment free of asbestos dust and fibre to Mr Zanesco.

(c) BlueScope was a large and sophisticated organisation.

41. Accordingly BlueScope’s liability under the Standard Presumptions is increase from 35% to 50%.
42. As between the defendants I accept that the activities of WGL and BAE did not overlap and so they can be considered to be one entity for the purposes of the contributions assessment.  Both Amaca and Wallaby Grip rely on the fact that Mr Zanesco was unable to identify products they manufactured.  Wallaby Grip accepts that it did supply asbestos tape and blankets.  Mr Zanesco did identify in cross examination that Wallaby Grip’s products looked like the products he worked with at BlueScope.

43. I do give weight to the fact that Mr Zanesco considered that the lagging used in the hot strip mills was mostly rope and tape, products not manufactured or supplied by Amaca.  He also described the intensity of his exposure to asbestos blankets as high.

44. Doing the best I can, and relying on Mr Zanesco’s recollections of the products he was exposed to (in particular tape and blankets) I find that the equal weighting that would normally apply between Amaca and Wallaby Grip (ie 25% each) should be increased as against Wallaby Grip by 5%.  Accordingly the final proportions are:

BlueScope


50%

Amaca



20%

Wallaby Grip


30%  
45. I have been asked to appoint a Single Claims Manager (SCM) by the Acting Registrar.  No party has more than 50%: Regulations 61(9)(a).  BlueScope is the primary defendant as the party with the largest apportioned share of the claim with at least 20%: Reg 61(9)(b).  Applying Reg 61(5) BlueScope is the first SCM.  Choosing a party at random I appoint Amaca as the second SCM. 

………………………………………………..

David Jay

Contributions Assessor

21 October 2010
