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Referral
The Registrar has referred this matter to me pursuant to Division 5 and Division 6 of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment between the defendant and the cross-defendant herein.  
The determination is to be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49(4) of the Regulation the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and the Standard Presumptions referred to above.

The Papers

In this matter I have had regard to the contents of the following documents:
1. The plaintiff’s statement of particulars filed 5 April 2011.
2. The reply of the defendant (Amaca Pty Limited) filed 18 May 2011.

3. The reply of the cross-defendant (CSR Limited) filed 6 July 2011.

The Plaintiff’s Particulars
The plaintiff’s statement of particulars incorporates a statement of claim filed 30 May 2008 by Keith Henry Edwards Tatton (“Tatton”), a statement of particulars filed by Tatton on 27 November 2008 and a consent judgment filed on 15 June 2009 pursuant to which Tatton recovered verdict and judgment against the plaintiff herein (Bluescope Steel) in the sum of $120,000 inclusive of costs.
Tattons judgment was in respect of provisional damages for the condition of asbestos related pleural disease and pleural plaques developed allegedly by Tatton as a result of his exposure to asbestos when working for Bluescope Steel between 1953 and 1992.  

Tatton’s particulars disclose that the actual period of exposure to asbestos products ended at the end of 1978 and for the purposes of this contributions assessment I accept that Tatton’s total period of exposure was between February 1953 and December 1978.
Tatton’s particulars set out in some detail the type of work he performed and the manner in which he was exposed to asbestos dust particles and fibres when working for Bluescope and refer specifically to products manufactured by Bells and Bestobell in those days.

Tatton’s particulars annex copies of pages from Bells’ asbestos brochures identifying the types of products used by him when working as a refractory brick layer at Bluescope between 1953 and 1978.

The particulars of the plaintiff herein (Bluescope) concede that Tatton, in the course of his employment with Bluescope, was exposed to products which were manufactured and supplied by other manufacturers but asserts that the majority of Mr Tatton’s exposure was to products made by the defendant (Amaca) including but not limited to high temperature insulation board, K-LITE, Super HT and an asbestos slurry mixture.

Bluescope asserts that Tatton’s exposure to products manufactured by the defendant would be 70% of his total exposure.

Bluescope submits that the defendant (Amaca) was an asbestos product specialist, preeminent in the asbestos industry with an extensive research establishment and laboratory for its asbestos product enterprise.
Bluescope relies on these facts to submit that a variation of the Standard Presumptions against the defendant should be made in this contributions assessment.

Anticipating a submission that Bluescope should be treated as a category 1 defendant (installer of asbestos products – installing insulation products in furnaces etc) Bluescope submits that it was not in the business of asbestos product manufacture and therefore should be categorised as a category 2 defendant only.

In relation to variation of the Standard Presumptions, I am not satisfied that there is any satisfactory basis for such a variation.

Bluescope and Amaca were both very large sophisticated and wealthy corporations each with the capacity to stay abreast of the latest developments in occupational health and safety.

Against this background there should be no variation in the Standard Presumptions.

I accept that the plaintiff (Bluescope) for the purposes of this contributions assessment should be assessed as a category 2 defendant only and I note that other contributions assessments (referred to in the plaintiff’s particulars) have come to the same conclusion in other similar matters.

Plaintiff’s Submissions re Apportionment

The plaintiff submits that for the period 1953 to 1960 (28% of employment period) the apportionment should be as follows:
Plaintiff (Bluescope) Category 2 defendant - 

25% of 28% = 7%
Defendant (Amaca) Category 1 defendant:

75% of 28% = 21%

For the period January 1961 to December 1978:

Plaintiff (Bluescope) Category 2 defendant - 

35% of 72% = 25.2%

Defendant (Amaca) Category 1 defendant:

65% of 72% = 46.8%

To allow for the fact that only 70% of Tatton’s exposure to asbestos products was to products manufactured by the defendant (according to the plaintiff) the plaintiff then discounted the defendant’s liability by 30% to arrive at a final apportionment of:
Plaintiff (Bluescope) - 
32.2%
Defendant (Amaca) - 
47.46%
Other manufacturers - 
20.34%

Reply of Defendant

The defendant (Amaca) submits that Wallaby Group Limited and Wallaby Group (BAE) Pty Limited have a shared liability and for the purposes of apportionment of liability should be treated as one entity to be referred to as “Bells” (hereinafter included in the term “Other Manufacturers”).
I accept this submission.

The defendant submits that the defendant and cross defendant are both category 1 defendants and the plaintiff (Bluescope) is a category 2 defendant.

I accept this submission.

The defendant (Amaca) submits that the Standard Presumptions should be varied by the maximum (20%) against Bluescope and relies on the size and sophistication of Bluescope at the time of Tatton’s exposure, its level of knowledge, its level of control over Tatton and its non-delegable duty of care to Tatton to justify the variation.

As indicated above, both the plaintiff (Bluescope) and the defendant (Amaca) at the time were large sophisticated organisations, one of which (Bluescope) was engaged in the production of steel products and the other of which (Amaca) was engaged in the production of products containing asbestos.
In these circumstances the Standard Presumptions have been framed to make allowance for the relative state of knowledge presumed to have existed at the time and accordingly I do not consider that circumstances exist which would justify any variation of the Standard Presumptions.

The defendant (Amaca) denies manufacturing any of the products referred to in Tatton’s statement of particulars and submits that it should not be apportioned any liability.

The defendant does not deny supplying the products referred to in the plaintiff’s statement of particulars (K-LITE, Bagged K-LITE (slurry mixture), Super HT Insulation Board).
The defendant (Amaca) provides particulars of a deed of agreement dated 24 September 1964 between the defendant, CSR and Bradford Insulation Industries Pty Limited (“the Partnership Deed”).

The defendant submits that between 28 September 1964 and June 1974 pursuant to the Partnership Deed the defendant (Amaca) and the cross-defendant (CSR) manufactured insulation products in partnership and that therefore any liability apportioned to the defendant in these proceedings from 28 September 1964 onwards should be split equally with CSR.

Whilst the defendant asserts that the partnership ceased manufacturing products in June 1974, for the purposes of this assessment I intend to treat the joint liability of Amaca and CSR as extending until December 1978.

Whilst the manufacture of their partnership products may have ceased in June 1974, it is likely that those products continued to be supplied to the plaintiff (Bluescope) for some time after that date and, furthermore, products previously supplied to Bluescope by the partnership would have been used, worked with, removed and/or replaced in the period between June 1974 and December 1978.
Defendant’s Submissions re Apportionment
The defendant submits that it cannot be found liable to the plaintiff from June 1974 onwards (when partnership products ceased being manufactured) or in the alternative from December 1978 onwards.
As indicated above I accept that the defendant’s liability does not extend beyond December 1978.  

In its calculations however the defendant relies on a “time on risk” basis to make calculations of liability for the period February 1953 to December 1992.  These calculations have the effect of distorting the overall apportionment (by adding 14 years of exposure to the end even though Tatton makes no assertion of exposure beyond 1978).

The defendant concedes liability only for 1% of Tatton’s original exposure and does not address the plaintiff’s assertion that products such as K-LITE, Bagged K-LITE (slurry mixture) and Super HT Insulation Board were supplied to Bluescope by the defendant.
My task is to make a determination of apportionment between the plaintiff and the defendants herein and I am required to perform this task on the assumption that each defendant is liable and solely on the basis of the plaintiff’s statement of particulars, the defendant’s replies on the claim and the Standard Presumptions as to apportionment.

I accept that the plaintiff’s assessment of the proportion of products containing asbestos to which Tatton was exposed is more likely to be accurate than as submitted by the defendant.

Reply of Cross-Defendant

The cross-defendant (CSR) submits that the plaintiff (Bluescope) should be classified as a category 1 defendant as well as a category 2 defendant on the basis that the plaintiff was engaged in installing and maintaining furnaces containing asbestos products and was therefore an “installer” of asbestos.
For reasons briefly outlined above I do not accept this submission.

The cross-defendant also submits that the plaintiff has sought contribution from Wallaby Group Limited (Wallaby) and Wallaby Group (BAE) Pty Limited (BAE) on an informal basis and that this claim has been settled.
The cross-defendant asserts that Wallaby and BAE (hereinafter included in the term “Other Manufacturers”) should be taken into consideration in the apportionment process as category 1 defendants.
I accept this submission.

The cross-defendant’s primary submission is that a contributions assessment determination is not appropriate in these proceedings and that Amaca/Bluescope should seek recovery from CSR by way of litigation in the ordinary way.

In my opinion that is not a submission within my remit.

The cross-defendant’s second submission is that it (CSR) is an innocent defendant because Tatton did not identify any partnership products to which he alleged exposure.

The particulars of the plaintiff in these proceedings (Bluescope) do identify products supplied by Amaca to Bluescope and neither Amaca nor CSR have challenged that such products were in fact supplied.
I do not accept the cross-defendant’s second submission.

The cross-defendant’s third submission relies upon the calculations made by the defendant (Amaca) in its reply.

As indicated above, in my opinion those calculations involve a significant distortion which if adopted would not provide a just and equitable apportionment and accordingly I do not accept the third submission of the cross-defendant.
Apportionment
For the purposes of this contributions assessment I find that Amaca, CSR and Other Manufacturers are category 1 defendants.
I find that Bluescope is a category 2 defendant.

I find that in the course of his employment with the plaintiff (Bluescope) Tatton was exposed to products containing asbestos between February 1953 and December 1978 (310 months).

Calculation

Period February 1953 to December 1960 – 94 months – 30% of employment period
Category 1:
Amaca = 

75% x 30% ÷ 2

11.25%
Other Manufacturers =
75% x 30% ÷ 2

11.25%
Category 2:

Bluescope – 

25% x 30% =
 
   7.5%
Period January 1961 to September 1964 – 45 months – 14.5% of employment period

Category 1:

Amaca = 

65% x 14.5% ÷ 2
   4.7%

Other Manufacturers = 65% x 14.5% ÷ 2
   4.7%

Category 2:

Bluescope – 

35% x 14.5%

   5.0%
Period October 1964 to December 1978 – 171 months – 55.5% of employment period

Category 1:

Amaca = 

65% x 55.5% ÷ 3
12.0%
CSR = 


65% x 55.5% ÷ 3
12.0%

Other Manufacturers = 65% x 55.5% ÷ 3
12.0%

Category 2:

Bluescope – 

35% x 55.5% = 
19.6%

100%
Summary
Amaca:



11.25 + 4.7 + 12 = 27.95

Other Manufactuers:

11.25 + 4.7 + 12 = 27.95

CSR:
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Bluescope:


7.5 + 5.0 + 19.6 = 32.1
Determination

I find that Tatton contracted the disease of ARPD/pleural thickening which is a divisible condition.

I find that Tatton was exposed to asbestos dust particles and fibres between February 1953 and December 1978 when working as a refractory brick layer for the defendant (Bluescope).  
I find that the defendant (Amaca), the cross-defendant (CSR) and Other Manufacturers supplied products containing asbestos to the plaintiff (Bluescope) as indicated above and that Tatton was exposed to asbestos dust particles and fibres emanating from these products during the period February 1953 to December 1978.
I find that the frequency and intensity of exposure to asbestos dust particles and fibres throughout his employment was essentially similar.  I find that “time on risk” and the Standard Presumptions are the appropriate mechanisms for determining apportionment as between the plaintiff (Bluescope), the defendant (Amaca), the cross-defendant (CSR) and the Other Manufacturers.
Final Apportionment
As indicated above, I find that the final apportionment is:
· As against the defendant (Amaca):
27.95%

· As against Other Manufacturers:
27.95%

· As against the cross-defendant (CSR):
12%

· As against the plaintiff (Bluescope):
32.1%

100%

To the extent necessary, I appoint the plaintiff (Bluescope) the single claims manager.
……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  8 August 2011
