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IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES 
DDT No. 58 of 2010


BLUESCOPE STEEL (AIS) PTY LIMITED
Plaintiff 

AMACA PTY LIMITED (ACN 000 035 512) (UNDER NSW ADMINISTERED WINDING UP)
First Defendant 

AMACA PTY LIMITED (ACN 000 035 512) (UNDER NSW ADMINISTERED WINDING UP)
Cross-Claimant

CSR LIMITED
Cross-Defendant

CONTRIBUTIONS ASSESSMENT

Referral

The Registrar has referred this matter to me pursuant to Division 5 and Division 6 of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the plaintiff, the defendant and the cross-defendant herein.  

Pursuant to clause 49(4) of the Regulation, the determination is be made on the assumption that the defendants are liable and solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and cross-claim respectively and the Standard Presumptions contained in the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

The Papers

In this matter I have had regard to the contents of the following documents:

1. The plaintiff’s statement of particulars filed 22 June 2010.

2. Reply of the defendant (Amaca Pty Limited) filed 31 January 2011.

I note that the cross-defendant has failed to file a reply to the cross-claim.

The Plaintiff’s Particulars

The plaintiff’s particulars summarise the background to the claim as follows:

1. The plaintiff was originally the first defendant to proceedings brought by Chrysilios Kyriakou (hereinafter referred to as “the original plaintiff”) in which the original plaintiff claimed damages for personal injury (mesothelioma) allegedly contracted by him as a result of his exposure to asbestos when working for the first defendant as a labourer for about 12 months in 1950.  During this period the original plaintiff alleged exposure to asbestos for a period of 4 to 6 weeks.

2. The original plaintiff also sued Transpacific Cleanaway Pty Limited (as successor to Brambles Holdings Limited) (hereinafter referred to as “Transpacific”) alleging the following:

a. between 1953 and 1956 the original plaintiff was a sub-contracting truck driver contracted to Transpacific carrying out his work at the Port Kembla Steelworks;

b. from 1956 to 1988 the original plaintiff was employed by Transpacific as a truck driver carrying out his work at the Port Kembla Steelworks; and

c. between 1953 and 1988 the original plaintiff was exposed to and inhaled asbestos dust particles and fibres in the course of his employment with Transpacific.

3. In December 2007 the original plaintiff was diagnosed as having contracted mesothelioma as a result of his exposure to asbestos dust particles and fibres.

4. The original plaintiff alleged negligence and breach of statutory duty against Bluescope and Transpacific in a contributions assessment dated 6 March 2008.  The contributions assessor (Mr J L Sharpe) concluded that the Standard Presumptions should be varied and made the following determinations:

a. the original plaintiff’s condition was indivisible;

b. Bluescope falls into category 1;

c. Transpacific falls into category 2;

d. the duration and intensity of the exposure to asbestos during each period of employment was not similar and was more intense during the period of employment with Bluescope;

e. the periods of exposure were identified as follows:

i.
Bluescope – 1 year as employer and 32 years as occupier; and

ii.
Transpacific – 32 years as employer of plaintiff working at Bluescope’s Steelworks,

f. the defendants should contribute in the following proportions:

i.
Bluescope – 80%;

ii.
Transpacific – 20%,

g. by judgment dated 19 March 2008 the original plaintiff recovered verdict and judgment as follows:

i.
against Bluescope in the sum of $240,000 inclusive of costs;

ii.
against Transpacific in the sum of $60,000 inclusive of costs,

5. In proceedings currently before the Tribunal Bluescope has sought contribution against Amaca Pty Limited on the basis that Amaca manufactured products containing asbestos and supplied those products to Bluescope and failed to warn Bluescope of the risk of injury to persons exposed to such products.

Defendants’ Reply

The defendant’s reply makes the following assertions:

1. The defendant (Amaca) has brought a cross-claim against CSR in the current proceedings.

2. Between 28 September 1964 and June 1974 Amaca and the cross-defendant (CSR) manufactured partnership products in accordance with a partnership deed dated 24 September 1964.

3. By implication Amaca admits manufacturing in partnership with CSR products containing asbestos from September 1964 until June 1974.

4. Amaca says that any liability apportioned to it from September 1964 onwards must be split equally with the cross-defendant (CSR).

Plaintiff’s Submissions re Apportionment

The plaintiff submits that it should not be categorised as both a category 1 and category 2 defendant for any period after 1950 on the basis that it was not the employer of the original plaintiff and therefore falls outside the wording of clause 5(3) of the standard presumptions which provides relevantly as follows:

“If a defendant … falls within both categories (ie, as an installer and employer of the claimant) then a separate share is to be calculated…”

In support of this contention the plaintiff relies upon contributions assessments in other matters involving the plaintiff (Bluescope Steel) where Bluescope was classified as a category 2 defendant only.

The plaintiff further submits that the Standard Presumptions should be varied against the defendant (Amaca) having regard to its actual knowledge, the identity, capacity size and state of sophistication of the defendant and other matters referred to in clause 5(6) of the Standard Presumptions.

Defendant’s Submissions on Apportionment

The defendant in the current proceedings (Amaca) asserts that Bluescope, Amaca and CSR should be placed in category 1 which includes “corporations… which can be described as Miners, Manufacturers, Suppliers and/or Installers of asbestos or of products, plant and equipment which contain asbestos…”

Amaca also asserts that Bluescope should be placed in category 2 as employer of the original plaintiff (in 1950) and thereafter as occupier of the Port Kembla Steelworks where the original plaintiff performed his truck driving duties.

Amaca submits that if Bluescope is characterised as a category 2 defendant only the Standard Presumptions should be varied by the maximum twenty percentage points against Bluescope because of its size and sophistication and its state of knowledge about the risks associated with the use of asbestos.

Amaca also makes submissions to the effect that in performing my task I am bound by the determination of the contributions assessor in the principal proceedings (Kyriakou v Bluescope).

My reading of clause 58 of the Regulation leads me to conclude that this submission is incorrect and I therefore do not accept that I am so bound.

In my view, I am asked to determine what contributions should be made by the parties to the current proceedings to the plaintiff herein (Bluescope Steel) to the judgment entered in favour of the original plaintiff (Kyriakou) against Bluescope Steel (being $240,000 – 80% of the total verdict).

Determination

In the current proceedings, I find that the defendant (Amaca) and the cross-defendant (CSR Limited) are category 1 defendants and the plaintiff (Bluescope Steel) is a category 2 defendant.

The exposure to asbestos alleged by the original plaintiff (Kyriakou) in 1950 when he was employed by Bluescope in my opinion is more consistent with Bluescope being in the business of steelmaking rather than being a Miner, Manufacturer, Supplier and/or Installer of asbestos.  The same type of exposure occurred when the plaintiff worked on Bluescope’s premises as a truck driver between 1953 and 1988.

During this latter period the original plaintiff was not employed by Bluescope.

The wording of clause 5(3) of the Standard Presumption seems to restrict its operation to where the original plaintiff is employed by the particular defendant concerned.

I am not satisfied that the Standard Presumptions should be varied as submitted by the plaintiff (Bluescope) nor in the way submitted by the defendant (Amaca).  I find that any exposure of the original plaintiff (Kyriakou) to products containing asbestos occurring after June 1974 would have been to products manufactured by the partnership between Amaca and CSR Limited and accordingly liability for such exposure should be divided equally between them.
I find that the original plaintiff (Kyriakou) was exposed to the inhalation of asbestos dust and fibres during the course of his employment with Bluescope Steel during a total period of employment of approximately one year in 1950.

I further find that the original plaintiff (Kyriakou) was exposed to inhalation of asbestos, dust and fibres when working as a subcontracting truck driver for Brambles between 1953 and 1956 and subsequently when working for Brambles as a truck driver between 1956 and 1988. 

I find also that when working as a sub-contracting truck driver and also as a driver employed by Brambles (now Transpacific Cleaning) Mr Kyriakou (the original plaintiff) performed the great bulk of his driving duties at the premises of Bluescope Steel, being the Port Kembla Steelworks.

Using a “time on risk” approach and applying the Standard Presumptions I find that the appropriate apportionment of Bluescope Steel’s liability to Mr Kyriakou (80% of total judgment of $300,000 - $240,000) should be apportioned as set forth in the table below.

	Period
	Date
	Years
	% Total
	Category 1
	Category 2
	Category 1
Amaca
	Category 1
CSR
	Category 2
Bluescope

	A
	1950
	1
	2.70
	75%
	25%
	2.025
	
	.675

	
	1953-56
	4
	10.81
	75%
	25%
	8.1075
	
	2.7025

	
	1957-60
	4
	10.81
	75%
	25%
	8.1075
	
	2.7025

	
	
	
	
	
	
	
	
	

	B
	1961-64
	4
	10.81
	65%
	35%
	7.0265
	
	3.7835

	
	1965-74
	10
	27.02
	65%
	35%
	8.7815
	8.7815
	9.457

	
	1975-79
	5
	13.52
	65%
	35%
	4.394
	4.394
	4.732


	
	
	
	
	
	
	
	
	

	C
	1980-88
	9
	24.33
	60%
	40%
	7.299
	7.299
	9.7362

	
	
	37
	
	TOTALS
	45.741%
	20.4745%
	33.7845%


Apportionment

I determine that the judgment against Bluescope Steel obtained by the original plaintiff (viz $240,000) should be apportioned as follows:

· As against Amaca Pty Limited (under NSW Administered Winding Up)
45.741%

· As against CSR Limited






20.4745%

· As against Bluescope Steel






33.7845%

100%

I note that the cross-defendant has made representations to the Registrar to the effect that the cross-claim was brought out of time and accordingly no apportionment against CSR Limited should be determined in this contributions assessment.

Clause 49(4) of the Regulation requires me to perform this task “on the assumption that the defendants (including cross-defendants) are liable and accordingly I disregard the allegation that the cross-claim was brought out of time.

I appoint Amaca Pty Limited (under NSW Administered Winding Up) the Single Claims Manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  5 May 2011

