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CONTRIBUTIONS ASSESSMENT
DETERMINATION

1. By letter dated 19 November 2010 the Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.

2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the defendant and cross defendant are liable and having regard solely to the following documents:

a. Plaintiff’s Statement of Particulars filed 15 September 2010 
b. Defendant’s Reply filed 1 November 2010 
c. Cross Defendant’s Reply filed 27 October 2010 
d. Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

PLEADINGS

3. The plaintiff pleads he was born on 1 April 1935 and that he has been diagnosed with mesothelioma. 
4. The plaintiff alleges exposure to asbestos dust while employed as a labourer, apprentice fitter and machinist and then fitter and machinist between 1950 and 1962 by Lake George Mines Limited at Captains Flat, NSW, which company has now been wound up. I understand he alleges that the asbestos dust to which he was exposed in that employment came from products manufactured and/or supplied by the defendant (“WGL”). The defendant has joined the cross-defendant (“Workcover”) as the successor to the workers compensation insurer of Lake George Mines Limited. 

5. The plaintiff also alleges exposure to asbestos dust during home renovations in 1967/1968. 

6. The plaintiff alleges that his exposure whilst employed by Lake George Mines Limited commenced in about 1951 whilst he was an apprentice fitter and machinist. The plaintiff alleges he assisted the tradesmen in maintaining the boilers and all the connected pipes which were all lagged with asbestos products. He recalls that each boiler was covered with asbestos insulation which he describes as “big and thick and was a whitish colour”. He used to wrap asbestos rope around the steampipes and lines. He recalls dust on his hands as he unravelled the rope and wound it around the pipes. When each boiler was shut down he had to get inside the boiler and de-scale it. Each of the 48 attached pipes had an asbestos gasket and each gasket had to be replaced. The plaintiff describes cleaning out ‘old compound’ which was crumbly and dusty and dust went everywhere as he scraped it and blew it away. Having cleaned out the compound he had to replace it with new compound which he recalls was made by Bestobells. He then replaced the compound and re-inserted the gaskets back into the pipe. He did this on every pipe on each of the boilers each year that he worked with Lake George Mines Limited.
7. The plaintiff describes cutting asbestos millboard for the pipe flanges of the gaskets. He used a handsaw. When he did this dust gathered along the cut. He blew it away and wiped away any remainder with his hand and then wiped his hand on his clothes. He could not help but breathe in the dust. 

8. The plaintiff describes working in tight spots brushing up against asbestos lagged pipes. The pipes were always vibrating. When he brushed against the pipes he would get dust on his clothing. I understand the lagging was asbestos rope. 
9. The plaintiff describes wearing asbestos mits which went up to his elbow while working on boiler pumps or hot parts of the mill or conveyers. The mits were always dusty and left a film of dust on his hands.

10. The plaintiff describes Ingersoll-Rand scrapers which had big brake linings and brake bands around each side of the scraper. He alleges he had to replace the brake bands from time to time. The brake bands were made of asbestos. They were on a large roll and were an industrial brake lining. While putting rivets in he alleges he could see dust and would breathe in the dust. 
11. The plaintiff alleges that he continued to do the various jobs described until he left Lake George Mines Limited in 1962.
12. The plaintiff describes home renovations in 1967-1968. A builder carried out an extension to his home at Albion Park adding two rooms and a laundry. The extensions were made of fibro. The roof was made of corrugated Super Six to match the existing roof. He alleges that when the fibro and Super Six sheeting was cut it was very dusty. When the renovation was completed the plaintiff painted the Super Six and to prepare the roof for painting he brushed it down with a yard broom. He alleges that was dusty work. 

13. WGL admits that the plaintiff suffers from mesothelioma. It admits that it was a supplier of asbestos rope, gaskets, millboard and mits. It denies that it manufactured or supplied asbestos brake bands or corrugated sheets. It denies that it manufactured or supplied a product named ‘compound’ but otherwise does not respond to the plaintiff’s allegations of exposure to an asbestos compound made by Bestobell. It states it does not know and cannot admit whether the plaintiff was exposed to products containing asbestos supplied by it. It does not address the asbestos insulation allegedly covering each boiler although it is not clear that the plaintiff makes any allegation of exposure to dust from that insulation.
14. Workcover admits that it employed the plaintiff as alleged and admits it occupied and controlled the premises at which the plaintiff alleges he was exposed to asbestos. Otherwise, it either denies or says it does not know that the plaintiff was exposed to asbestos or any details of asbestos exposure. It denies it knew or ought to have known of the risks of asbestos to exposure. It admits it owed a duty of care to the plaintiff. It states it does not know whether it discharged any duty to the plaintiff. It admits that the conduct alleged by the plaintiff was a cause of the asbestos related injury suffered by the plaintiff. 

15. I note attached to Workcover’s reply is a document relating to NEBO Colliery showing the plaintiff’s engagement there commenced on 19 March 1962 and that he had previously been employed at Lake George Mines Limited. I therefore understand the plaintiff’s last date of exposure whilst employed by Lake George Mines was, at the latest, 18 March 1962.

16. On the material before me I accept that WGL and Workcover are liable only in respect of exposure occurring whilst the plaintiff was employed by Lake George Mines Limited and that neither is liable in respect of the alleged home renovations exposure in 1967/ 1968. 
PLAINTIFF’S DISEASE
17. The plaintiff alleges that he suffers from mesothelioma. WGL accepts the plaintiff suffers from mesothelioma. Workcover does not admit that the plaintiff suffers from mesothelioma. It does not allege the plaintiff suffers from any other dust disease. I am satisfied that the plaintiff suffers from mesothelioma. In accordance with Clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that the plaintiff suffers an indivisible disease. 
PERIODS OF EXPOSURE
18. Pursuant to clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I may determine the existence of separate periods of exposure.
19. I find that the plaintiff’s exposure whilst employed by Lake George Mines occurred in the period 1 January 1951 – 18 March 1962. On the face of it, that period would span periods A and B in Clause 5(1) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007. Workcover makes no submission in relation to periods of exposure. WGL, an experienced and well-represented litigant in this type of matter over a number of years in the Dust Diseases Tribunal, submits against its interests that apportionment should be determined wholly within period A of the Standard Presumptions. I accept that submission. I treat all relevant exposure as having occurred in period A.
CATEGORISATION OF DFENDANTS
20. Pursuant to Clause 5(2) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 I must determine whether WGL and Workcover fall into either category 1 or category 2. The task is made easy by the fact that WGL and Workcover agree that WGL falls within category 1 and that Workcover falls within category 2. I agree.
APPLICATION OF STANDARD PRESUMPTIONS
21. Pursuant to Clause 5(1) of the Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 category 1 defendants in period A share 75% of the liability. Category 2 defendants share 25% of the liability. Those percentages can be increased or decreased by up to 20 percentage points. 
22. I am required to proceed on the basis that both WGL and Workcover are liable.

23. There is little material identifying the asbestos products to which the plaintiff was exposed at Lake George Mines as having been manufactured and/or supplied by WGL. The alleged exposure at Lake George Mines is mostly to products of a type that were manufactured and/or supplied by WGL. I proceed on the basis that WGL is liable to the plaintiff in respect of at least some exposure to dust from asbestos rope, asbestos gaskets, asbestos compound, asbestos millboard and asbestos mits. I am not satisfied that all the exposure to such products was to products that were manufactured and/or supplied by WGL. I do not accept that WGL is liable for exposure to asbestos brake bands.  I understand that the exposure to asbestos brake bands would have accounted for only a small part of the plaintiff’s exposure to asbestos dust. I make no determination in relation to the “big … thick and … whitish colour” asbestos insulation on the boilers. It is not clear that there is any exposure alleged to that insulation.
24. WGL has made substantial submissions as to why the standard presumptions should be varied. It submits the variation should be up to the maximum of 20 percentage points against Workcover. There is some material attached to WGL’s Reply (which was filed shortly after Workcover’s Reply). I did not see anything in that material referring to asbestos specifically. It notes that Lake George Mines had a parent company in the UK. It notes the 1931 UK asbestos industry regulation which should have been known to the parent company, Lake George Mining Corporation Limited. It submits that the parent company should have had knowledge of the risks of asbestos exposure and that constructive knowledge should be attributed to the NSW subsidiary. It notes the nature of the mining industry required a substantial level of knowledge and sophistication of engineering, metallurgy and chemistry. It notes that the employer had at all times the power to minimise the plaintiff’s exposure to asbestos dust and could have taken steps for the protection of employees such as the provision of masks and respirators. It notes that Lake George Mines showed total wages for the financial year ended 30 June 1959 of over half a million pounds. I gather that I should therefore infer that it was a company of such a size and sophistication that it should have been aware of the risks of exposure. 

25. Workcover, standing in the place of the employer, is liable to the plaintiff in respect of all exposure to asbestos dust at Lake George Mines. 

26. Workcover submits that the standard presumptions should not be varied. It notes that it was not known until at least 1960 that exposure to asbestos could cause mesothelioma and that accordingly the level of knowledge of the employer must be regarded as low. It notes there was no evidence of precise knowledge and sophistication of Lake George Mines when the plaintiff was employed. 
27. Clause 5(5) of the Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides that the Standard Presumptions are intended to take account of the differences between defendants and after consideration of all the matters listed in Clause3. A different percentage figure from the Standard Presumptions is not to be applied unless I am satisfied that it is appropriate in the particular circumstances of this case.  

28. I do not find much force in the submissions relating to the knowledge of the risks of exposure of the UK parent company and its moral (if not legal) duty to ensure appropriate protection for the Australian workers. WGL referred to the decision of Walker J in (Re Gynes) Eraring Energy v SC Cheadle Hulme Ltd & Ors [2004] NSWDDT 23. That decision deals with a UK company actively engaged in the design and construction of boilers and specifying the use of asbestos. The parent company in this matter has not been shown to have any such level of knowledge or experience with asbestos.  
29. However, I note that the liability of WGL and Workcover for the exposure at Lake George Mines is not co-extensive. Workcover is liable for all the exposure. WGL is not liable at all for the exposure to the brake bands.  I am not satisfied that all of the other exposure was to products that were manufactured and/or supplied by WGL, although I am satisfied that some of the exposure was to such products. For these reasons I am satisfied that it is appropriate to vary the Standard Presumptions. As the exposure occurred in period A I consider it appropriate to vary the prima facie liability of WGL down by 10% and the prima facie liability of Workcover up by 10%.
Contribution Assessment

30. I determine the liabilities of the parties as follows:

a. Defendant, WGL 


65%.

b. Cross-Defendant, Workcover 
35%.

SINGLE CLAIMS MANAGER (SCM)

31. It is not clear whether WGL and Workcover have agreed on the selection of an SCM. If not, and it falls to me to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007, I note pursuant to Clause 61(5) of that Regulation that WGL is the first possible SCM and Workcover is the second possible SCM. I select WGL as the SCM.

Dated: 26 November 2010 

David Hartstein

Contributions Assessor
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