IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES	

DDT No. 171 of 2010�	

BETWEEN: 





BRIAN BELL

Plaintiff 



AND



STATE OF NEW SOUTH WALES

Defendant/Cross Claimant



AND



AMACA PTY LTD

First Cross Defendant



WALLABY GRIP LTD

Second Cross Defendant





CONTRIBUTIONS ASSESSMENT

DETERMINATION



The Registrar referred this matter to me by letter dated 4 November 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  



The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (the Standard Presumptions). 

 

The plaintiff is Brian Bell.  He sues the State of New South Wales (NSW) for injuries he alleges arise as a result of occupational exposure to asbestos while he worked at rail yards at Eveleigh and Chullora for New South Wales Railways.

 

NSW cross claims against Amaca Pty Ltd (Amaca) and Wallaby Grip Ltd (WGL) for occupational exposure to asbestos dust and fibre.



Mr Bell alleges that he suffers from carcinoma of the lung. 



History of Exposure



Mr Bell had two employers between 1951 and 1994.  From 1970 to about 1976 he was employed by Australia Post as a part time mail sorter.  He had no exposure to asbestos in this role.  From 3 September 1951 to 18 February 1994 he was employed by New South Wales Railways (Railways) as an apprentice fitter and machinist, fitter, planner and senior planner.  I infer from Mr Bell’s employment record that this employment was continuous, that is the role at Australia Post was his second job.



Mr Bell describes several periods of exposure when working for Railways.  The heaviest exposure was for a period of 7 – 10 years from about 1957 while he worked in the stripping pits at Eveleigh.  Mr Bell worked adjacent to boilermakers who stripped and overhauled locomotives.  Asbestos blocks were held in place by wire underneath the locomotive casing.  The asbestos was cut using a hammer and chisel.  Asbestos fell off and dust evolved.  Unsurprisingly the air was thick with asbestos dust.  Mr Bell says that he walked around the pieces of asbestos block and dust that the boilermakers had removed.  



Mr Bell worked in those conditions 8 hours a day, 5 days per week.  He ate his lunch in the vicinity of the work as well.  When the asbestos blocks were replaced they were cut to size so there was again more asbestos produced in this procedure.



Mr Bell says for 6 months prior to working in the re-building pits he was exposed to asbestos “on copper pipes, which I stood on and disturbed”. 



The final period of exposure was while he was employed as a planner.  From 1982 to 1987 he had intermittent exposure to asbestos whilst walking through the erecting shop.     



Mr Bell says that he smoked cigarettes from age 16 in 1952 to about 1994.  He smoked between 20 and 40 cigarettes per day.



Defendants’ Replies

State of New South Wales



NSW is the sole defendant to Mr Bell’s claim but has filed a cross claim joining Amaca and WGL.  In its Reply NSW states that a reference to it includes a reference to its predecessors – State Rail Authority, Commissioner of Railways and NSW Government Railways.  



NSW admits that Mr Bell has adenocarcinoma of the lung but puts in issue as to whether it was caused by asbestos exposure.



Mr Bell’s period of alleged employment is admitted but the circumstances of Mr Bell’s asbestos exposure are not.  NSW admits that it knew, or ought to have known, that there was a risk of personal injury at the time of alleged exposure: Reply 3.6 and 4.6.  It also admits that it owed a common law duty of care to Mr Bell as employer and occupier: Reply 3.7 and 4.7.  



NSW submits that the parties should be categorised as follows:



NSW		Category 2

Amaca	Category 1

WGL		Category 1



NSW makes specific submissions as to why it is not a category 1 defendant.  In summary it says:

It has been sued as an employer only.  There is no allegation that it was a miner, manufacturer, supplier or installer of asbestos products.

NSW was not engaged in the “business” of installation of asbestos.  To the extent that there was a “business” carried on it was the provision of railway services.

It did not “engage” other persons to install asbestos.

It is not the intention of the legislature to categorise an employer as both category 1 and category 2.  A distinction between employers on the one hand and installers on the other must be maintained.



For exposure post March 1950 it had actual knowledge of the dangers of asbestos (referring to Woelfl; State Rail Authority of NSW v Amaca Pty Ltd (29 May 2006)).  For exposure prior to March 1950 it had constructive knowledge of those dangers: Rayner; State Rail Authority of NSW v Wallaby Grip Ltd [1999] NSWDDT 12.



NSW puts submissions based on 2 scenarios.  The first is if it is placed into category 2 only.  It points to the decision the decision in Rayner where a liability for exposure in the period 1938-1950 was apportioned as follows:



NSW				20%

Amaca and WGL		80%

 

NSW submits that the “present case is not distinguishable” from the decision in Rayner.  That submission is not correct given that Mr Bell’s exposure occurred many years after Mr Rayners and in a period when the Tribunal has found that NSW had actual knowledge of the dangers of asbestos: State Rail Authority of New South Wales v Amaca Pty Ltd (Woelfl).     

 

It then says that there should be no variation of the Standard Presumptions and applying the Period A Standard Presumptions gives the following result:



NSW				25%

Amaca			75/2

WGL				75/2



If NSW is placed into both Category 1 and Category 2 it makes the following submissions on apportionment.  Applying the Standard Presumptions without variation gives the following calculation (for Period A):



Category 1 defendants

NSW				25% (75/3)

Amaca			25%

WGL				25%

Category 2

NSW				25%



NSW then submits that the apportionment should be reduced by 20% as against it.  It was not clear to me the basis for this submission although it seems to be made by reference to achieving a result comparable with the decision in Rayner.  Reducing its Category 1 liability from 25% to 5% and allocating that to Amaca and WGL gives adjusted apportionments of NSW 30%, Amaca 35% and WGL 35%.



NSW’s submissions did not address at all Mr Bell’s exposure in the 1980s.



Amaca’s Reply



Amaca puts in issue whether Mr Bell’s lung cancer is asbestos induced.



Amaca notes that a reference to the asbestos product as “asbestos block” is generic and does not identify it as the manufacturer or supplier.  It follows, in Amaca’s submission, that it is an innocent defendant: Regulations Cl 53.



Amaca says that it first became aware in the mid-1960s that the inhalation of asbestos fibres could cause lung cancer, but only as a rare complication of a prolonged period of heavy smoking.



Amaca’s principal submission on apportionment is that it should have no liability.  It points to the decisions in Amaca Pty Ltd v Ellis [2010] HCA 5; Evans v Queanbeyan City Council [2010] NSWDDT 7 where its defences prevailed in lung cancer cases.



Without admission, it makes submissions on apportionment because it is obliged to.



Amaca submits that the parties should be categorised as follows:



NSW			Category 2

Amaca			Category 1

WGL			Category 1   



The Standard Presumptions should be increased against NSW by 20% in order to strike an appropriate balance between the parties.  NSW was the sole entity that controlled Mr Bell’s exposure to asbestos and failed to provide any protective equipment.  Further, it submits that NSW was a large and sophisticated organisation which had knowledge of the actual dangers of asbestos.



On the basis that Mr Bell’s exposure ceased in about 1987 Amaca submits that the liability should be based on a division over the entire period of his employment.  That is, Period A comprises 27.87% of the plaintiff’s total exposure, Period B 47.2% and Period C approximately 25%.



Making an adjustment of 20% against NSW gives the following liabilities:



State			53.47%

Amaca			23.27%

WGL			23.27%



WGL’s Reply



WGL adopts NSW’s submissions regarding Mr Bell’s medical condition. 



WGL notes that Mr Bell says he was exposed to asbestos in the form of “asbestos blocks” and “asbestos on copper pipes”.  WGL says that it did not manufacture or supply asbestos blocks to the SRA.  WGL says that the asbestos blocks were James Hardie 85% Magnesia. 



WGL says that it has sought particulars of the “asbestos on copper pipes”.  The description is not particularly enlightening to it.



WGL says that it, too, is an innocent defendant for the purposes of Clause 53 of the Regulations.  WGL has invited the other defendants to discontinue the proceedings against it.  WGL says that it ceased operations on 30 September 1966.  Prior to 30 September 1966 it says that it did not know that exposure to asbestos “gave rise to a risk of personal injury”.



WGL makes submissions in respect of apportionment but does so only on the basis that its principal submission is that it did not manufacture or supply asbestos products that Mr Bell alleges he was exposed to.



WGL submits that NSW should be placed into Category 1on the basis that NSW’s employees undertook general lagging activities installing asbestos blocks.  In addition, it submits that NSW was a designer and manufacturer of plant and equipment (locomotives and carriages) which contained asbestos as part of their design.  NSW should also be placed into Category 2 as an employer.  It points to contributions assessments where that conclusion was reached in the matters of Coleman, Watterson and Griffiths.     



WGL also submits that NSW should be attributed with actual knowledge of the dangers of asbestos and refers to the decision of Walker J in State Rail Authority of New South Wales v Amaca Pty Ltd (Woelfl).  It also says NSW was a large and sophisticated organisation and notes the capital expenditure in 1955 of £233,772,794.  For that reason the liability should be increased by 20%.  A further reason for increasing NSW’s liability is its failure to provide protective equipment to Mr Bell.

 

WGL identifies 3 periods of exposure.  The 6 months of exposure to asbestos insulation on copper pipes in about 1957.  Exposure 1 is apportioned 5%.  Between 1957 and 1967 there was exposure to asbestos blocks at Eveleigh and Chullora.  Exposure 2 is attributed 90% of exposure.  The final period is between 1982 and 1987 when there was intermittent exposure.  Exposure 3 is attributed 5%.  



Exposure 2 straddles two periods and can be broken down by a time on risk method as follows:



Period�Date�Months�Calculation�Total��Exposure 2A�01/07/57 – 31/12/60�42�(42/120) x 90% �31.5%��Exposure 2B�01/01/61 – 30/06/67�78�(78/120) x 90%�58.5%����120��90%��



WGL says that the only period it can be on risk is Exposure 1 as Exposures 2 and 3 only refer to “asbestos blocks” that it never manufactured. 



Assuming that NSW is a Category 1 and Category 2 defendant and that NSW’s liability is increased by 20% WGL’s submissions on the final apportionment are as follows:



NSW (employer)			51.6%

NSW (installer)			23.74%

Amaca				23.74%

WGL				0.92%



Findings



I categorise the parties as follows:



NSW		Category 2

Amaca	Category 1

WGL		Category 1



I accept the submissions of Amaca and NSW in this regard.  The weight of opinion amongst contributions assessors in more recent times as to what constitutes an “installer” is in favour of considering what the commercial purpose of the installation is.  That is, if it is not the business of the defendant to install asbestos, despite asbestos installation occurring at its premises, then it is not deemed to be an installer of asbestos.  I am not satisfied that NSW “designed and manufactured” locomotives.  There is no evidence of that.  Each matter will turn on its own facts, and the findings I make are relevant to the facts of this case.   



I accept that there should be an increase in the apportionment attributable to NSW by reason of its size and sophistication and the fact that it provided not protective equipment to Mr Bell.  That increase will be by 15%.



Clause 5(4) provides that each defendant is to assume an equal liability unless I am satisfied that a variation ought to apply.  In the circumstances of this case I do consider a variable contribution should apply.  Specifically, I consider that in respect of the exposure that Mr Bell describes as arising by reason of dust evolved from “asbestos blocks” I accept WGL’s submission that it should bear no liability.  I accept that WGL did not manufacture or supply asbestos blocks.  That conclusion is supported by the decisions in Woelfl and SRA v Amaca Pty Ltd (Cheong) [2006] NSWDDT 24 which found Amaca was the supplier of 85% magnesia asbestos blocks to the SRA.      



I gave particular attention to NSW’s submissions regarding asbestos products supplied to it by WGL.  It submitted that in Rayner “WGL admitted to supplying the SRA with mattresses that contained asbestos” and in Woelfl “...mattresses supplied by WGL to the SRA contained chrysotile asbestos until about August 1951 and thereafter they contained amosite”.  Both of those references are to mattresses which Mr Bell does not allege he was exposed to mattresses.  In addition, the Rayner exposure was for the period 1938 – 1950 – well before Mr Bell’s exposure.    



As Judge Duck said in SRA v Amaca Pty Ltd (Cheong) [2006] NSWDDT 24 at [10] “A cross-defendant can only be ordered to make contribution in respect of such damage as his conduct caused”.  A corollary of that statement is that it must be shown by evidence that WGL was a supplier of asbestos blocks that caused such damage.  I do not consider it is appropriate to assume that WGL should incur a proportional liability in the absence of any evidence that it was a supplier of asbestos blocks to the SRA.



In respect of the three periods of exposure I give the following weighting:



Exposure 1 - 1957 (6 months)				5%

Exposure 2 - 1957 – June 1965 (8.5 years)		85%

Exposure 3 - 1982 – 1987 (5 years)			10%



Exposure 1 is in Period A where the adjusted Standard Presumptions and liabilities are:

Defendant/Category�Adjusted Liability�Calculation�Total��NSW Cat 2�40%�40% x 5%�2%��Amaca Cat 1�30% (60/2)�30% x 5%�1.5%��WGL Cat 1 �30% (60/2)�30% x 5%�1.5%��

The plaintiff nominated the second period as being between 7 and 10 years.  For ease of calculation I have fixed that at the midway of 8.5years.

Period�Date�Months�Calculation�Total��Exposure 2A�01/07/57 – 31/12/60�42�(42/102) x 85% �35%��Exposure 2B�01/01/61 – 30/12/65�60�(60/102) x 85%�50%����102��85%��

I have held that WGL did not contribute to Exposure 2.  Accordingly, the liabilities are as follows:

For period 2A

Defendant/Category�Adjusted Liability�Calculation�Total��NSW Cat 2�40%�40% x 35%�14%��Amaca Cat 1�60%�60% x 35%�21%��

For Period 2B

Defendant/Category�Adjusted Liability�Calculation�Total��NSW Cat 2�50%�50% x 50%�25%��Amaca Cat 1�50%�50% x 50%�25%��

For Exposure 3 the liability falls into Period D (cat 1 40%: cat 2 60%).  The liabilities are as follows:



Defendant/Category�Adjusted Liability�Calculation�Total��NSW Cat 2�75%�75% x 10%�7.5%��Amaca Cat 1�25%�25% x 10%�2.5%��  

Accordingly the final apportionments are:

NSW	14% + 25% + 7.5% + 2%		48.5%

Amaca	1.5% + 21% + 25% + 2.5%		50%

WGL	1.5%					1.5%



The result in this case is unusual in that WGL has a significantly lower liability than Amaca.  I have reached that conclusion simply because the only significant exposure post 1957 is described by Mr Bell as to asbestos blocks of which WGL was not a manufacturer or supplier.  Of course if there had been an allegation of exposure to WGL products such as loose asbestos, mattresses, rope or tape the result would have been significantly different.



I have been asked to appoint a Single Claims Manager (SCM) by the Registrar.  No party has more than 50%: Regulations 61(9)(a).  Amaca is the primary defendant as the party with the largest apportioned share of the claim with at least 20%: Reg 61(9)(b).  Applying Reg 61(5) Amaca is the first possible SCM.  The second possible SCM is NSW.  



As the first possible SCM I nominate Amaca as the SCM.





………………………………………………..

David Jay



Contributions Assessor



10 November 2010
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