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1. By letter dated 13 December 2011 the Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  
2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I have had regard solely to the following documents:

(a) Plaintiff’s Statement of Particulars filed 11 August 2011 
(b) First Defendant’s Reply filed 22 September 2011
(c) Second Defendant’s Reply filed 16 September 2011
(d) Third Defendant’s Reply filed 19 September 2011

(e) Cross-defendant’s Reply filed 3 November 2011

(f) Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

EXPOSURE
The Plaintiff
3. The Plaintiff alleges that he was exposed to asbestos dust and fibre during two periods of employment.  These periods are: 
(a) 1948 - 1954 – whilst employed by Cockatoo Dockyard Pty Limited, the first defendant 
(b) 1955 - 1976 - whilst employed by Goodyear Australia Pty Limited, the second defendant.
4. The Plaintiff notes that he built a fibro house at Rydalmere in the mid-1950s.  He built the garage first and then the house.  He bought asbestos flat-sheets and cut them to size with fibro cutters, filed the edges and drilled holes in them.  The building work was conducted over weekends over a period of years and working outside.  He describes any exposure to asbestos dust as being minimal compared to his exposure at Cockatoo Dockyard and Goodyear Tyre factory.  I have no material before me to enable me to reach any other conclusion in relation to this exposure.

5. The Plaintiff was employed by Cockatoo Dockyard as an apprentice fitter and turner and then as a fitter and turner between 1946 and 1954.  He alleges his exposure began in about 1948 whilst working in the turbine shop.  He describes working in the engine and boiler rooms of a number of navy ships, including HMAS Arunta, HMAS Bataan, HMAS Tobruk, HMAS Westralia, HMAS Perth, HMAS Melbourne, HMAS Voyager, HMS Telemachus, HMS Tactician, a passenger liner Arangi and coal boats Bellambi and Hexham Bank.  He notes that all of these ships had pipes lagged with asbestos insulation.  
6. The Plaintiff states that his duties involved carrying out repair work to the steampipes or replacing steampipes.  In order to do that work he had to remove the asbestos installation first.  He describes that as being in the form of a slurry.  He used to cut the old lagging off with a knife.  He states on occasion he used his bare hands.  This was very dusty work.  He would then carry out the repairs to the pipes, or else replace the pipes.  He notes he was present on most occasions when the pipes were relagged.  The relagging work was done by other laggers who mixed asbestos powder with water into a slurry, causing a cloud of dust, which he could not help but breath in, as he was working in a confined space.  
7. The Plaintiff describes working for at least 2 months on HMAS Arunta cutting asbestos gaskets to go in the joins of pipes.  He states that this was a dusty job and he breathed in asbestos dust.

8. The Plaintiff describes working at Goodyear Tyre factory at Camellia between 1955 and 1976.  His job was to repair machinery and pipes.  He worked in two departments: in the machine shop and in the mill room.  He spent half his time in each department.  
9. In the machine shop the Plaintiff states that he was building moulds for tyres.  This part of the Goodyear Tyre factory was located close to the James Hardie factory, located across the fence.  He notes that the doors and windows of the Goodyear factory were also open and dust blew in from the Harding’s factory all the time.  There was no escape from that dust.  
10. The mill room was located in the middle of the factory and was surrounded by buildings.  A lot of the machinery in the mill room was heated by steam.  The steam pipes were laid with asbestos insulation running through the mill room.  In order to repair machinery and pipes in the mill room asbestos insulation would have to be removed by cutting it off with a knife or with bare hands.  This would release asbestos dust into the air, which he had no choice but to breathe in.  Even if he was not removing asbestos insulation there was always a lot of dust in the air caused by the vibration of the pipes.  The Plaintiff states that he did not have to replace the asbestos insulation but was often present when other workmen replaced it.  He was exposed to and breathed in the dust that they had created.  
11. The Plaintiff states that in the morning there was always dust over everything.  His overalls would be covered in lamp black and dust by the end of the day.  For the last 2 years that he worked at Goodyear he was a charge hand.  Whilst he did not actively remove asbestos insulation himself he had to oversee other workmen removing it and, accordingly, continued to breath in asbestos dust whenever insulation was removed from steam pipes.  He notes he worked a lot of overtime and on weekends.

12. The Plaintiff states that at no time while he worked with Cockatoo Dockyard or Goodyear was he given a mask or advised that breathing asbestos dust was dangerous.

13. The Plaintiff is unable to describe the relative intensity of exposure at various sites.  He is unable to identify asbestos containing products to which he was exposed, or identify the manufacturer of those products.

First Defendant – Cockatoo Dockyard Pty Limited
14. The First Defendant admits that it employed the Plaintiff from 25 March 1946 to 
15 June 1954.  It says that the Plaintiff would not have been exposed to asbestos dust and fibre prior to 16 March 1949 when he started work in the turbine shop, and that the Plaintiff would not have been exposed between December 1949 and 9 March 1950 whilst he worked in the Gauge room.
15. The First Defendant disputes the Plaintiff’s description of exposure to asbestos dust and fibre.  It states that as a fitter and turner the Plaintiff would have spent most of his time working in the fitting shop or the machine shop.  It states that as a fitter and turner the Plaintiff would only have been required to board ships to take measurements or to attach completed fittings which would not have involved much time.  It disputes that the Plaintiff could have worked on HMAS Perth or HMAS Melbourne, and states that there were no lagging activities in relation to HMAS Voyager during the period of the Plaintiff’s employment.  It states that any asbestos exposure would have been predominantly associated with naval construction as most merchant vessels do not require thermal insulation and that mechanical work on non-naval ships relating to docking or maintenance of underwater sections of hulls would not have involved use of asbestos insulation.  
16. The First Defendant states that the Plaintiff would not have been allowed to work with asbestos insulation as that could only be carried out by RAN approved contractors.  It disputes that the Plaintiff would have been present on most occasions when pipes were relagged with asbestos insulation and that lagging and delagging work, was undertaken by specialist laggers.  It disputes that insulation work would have been carried out in the immediate vicinity of fitters and turners.  It notes that at its premises laggers mixed asbestos cement away from vessels and not in the immediate vicinity of fitters and turners.  It describes as contradictory the Plaintiff’s statement that he removed old lagging around pipes with a knife when that lagging was said to have been applied as a slurry.  It notes there was a strict demarcation between trades, which also would have been a reason why the Plaintiff would not have been exposed to asbestos dust and fibre.

17. The First Defendant states that any exposure during the Plaintiff’s employment would have been of minimal intensity and duration.  It notes there would have been no exposure prior to 15 March 1949.  [I note that this date is not really disputed by the Plaintiff.] It concedes that it is possible the Plaintiff could have been exposed to asbestos dust and fibre whilst he was employed in the turbine shop.  It does not know whether the Plaintiff was actually exposed, but says that such exposure would have been only as a bystander nature and of short duration and that such exposure would not have occurred continuously on a daily basis.
18. The First Defendant notes that the plaintiff is vague as to products to which he was allegedly exposed.  It notes the allegation encompasses asbestos insulation, asbestos powder that was mixed with water to form a slurry, and asbestos gaskets.  The First Defendant believes that the first Cross-Defendant, Wallaby Grip Limited, would have been the principal source of supply of any asbestos products to which the Plaintiff was exposed.

19. The First Defendant denies that it knew or ought to have known that exposure to asbestos gave rise to risk of personal injury at the time of alleged exposure.  It does not admit that it owed a common law duty of care as employer to the Plaintiff.  It states that it discharged its common law duty to the standard of a reasonable person by having a safe system of work.  It does not admit that it owed a statutory duty of care as the Plaintiff’s employer or otherwise.  It does not admit that it failed to discharge the statutory duty said to apply.  It does not admit that it breached a duty of care and that such a breach was the cause of the alleged asbestos related injury.  It does not admit that the conduct alleged by the Plaintiff to have been engaged in by it is a cause of the asbestos related injury claimed by the Plaintiff.

20. The First Defendant notes that it intends to rely on a Defence that the risk of injury to the Plaintiff was not foreseeable.

21. The First Defendant makes no admission in its capacity as an occupier of premises, other than to say that it discharged a common law duty to the standard of a reasonable person.
Second Defendant – Goodyear Australia Pty Limited
22. The Second Defendant admits that it employed the Plaintiff but only in relation to the period 1 July 1971 – 30 June 1972.  It states it is making enquiries to ascertain whether the period pleaded by the Plaintiff is correct.  It admits it owned or controlled the premises where the Plaintiff was exposed.  It does not admit that the Plaintiff was exposed to asbestos in the cause of his employment.  It states it does not know the circumstances in which any exposure occurred, the intensity and duration of exposure, or the products to which the Plaintiff was exposed.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to risk of personal injury.  The Second Defendant states that in 1955 it would not have been reasonable for it to have known of the dangers associated with the use of asbestos.  It notes that even as late as 1971 a reasonable person in the position of the Second Defendant would not have foreseen that its conduct involved some risk of injury to workers being exposed to asbestos.  

23. The Second Defendant admits that it owed a common law duty of care to the Plaintiff as employer.  It states that it did discharge the common law duty to the standard of a reasonable person.  It admits that it owed a statutory duty as employer to the plaintiff.  It does not admit that it failed to discharge the statutory duly as employer.  It notes that masks and other respiratory aids were available.  Water was used to damp down any perceived asbestos dust and fibre which may have blown into its premises from the Third Defendant’s premises next door.  It states that the premises were ventilated and that the Second Defendant commenced regular medical examinations when it became aware of the danger of the risks of asbestos exposure in 1981.  It does not admit that any breach of duty is the cause of the Plaintiff’s alleged asbestos related injury.  It does not admit that any conduct engaged in by it as alleged by the Plaintiff is a cause of the asbestos related injury alleged by the Plaintiff.

24. As an occupier the Second Defendant admits that it occupied or controlled the premises at the time of alleged exposure.  It does not admit that the Plaintiff was exposed to asbestos at its premises.  It makes no comment in relation to the Plaintiff’s description of the circumstances in which exposure occurred, intensity or duration of exposure of the products to which the Plaintiff was exposed.  It makes no comment in relation to whether it knew that exposure to asbestos gave rise to a risk of personal injury.  It admits it owed a common law duty of care to the Plaintiff as an occupier.  It states it discharged the common law duty to the standard of a reasonable person.  It admits it owed a statutory duty to the Plaintiff as an occupier.  It does not admit that any breach of duty by it is a cause of the alleged asbestos related injury.  It does not admit that the conduct it is alleged to have engaged in by the Plaintiff is related to the injury claimed by the Plaintiff.

Third Defendant – Amaca Pty Limited

25. The Third Defendant submits that it is joined to the proceedings only in relation to the Plaintiff’s alleged exposure to asbestos dust and fibre whilst working with the Second Defendant, Goodyear, between 1955 and 1976, in relation to environmental exposure emanating from its Camellia factory. It notes that it is not alleged that the Third Defendant was the manufacturer of asbestos-containing products handled by the Plaintiff during his employment with the First and Second Defendants.  That is also my understanding of the claim against it. 
26. The Third Defendant states that it does not know and cannot admit the circumstances, intensity or duration in which the Plaintiff alleges he was exposed to asbestos dust or fibre.  It does not admit it failed to provide instructions to people using its products.  It does not admit that it failed to provide persons using its products instructions as to the steps to be taken to handle the asbestos in a safe manner or warnings as to the risks associated with asbestos.

27. The Third Defendant admits that it owed a common law duty of care to the Plaintiff during the period of alleged exposure and states that subject to proof of exposure to asbestos dust and fibre form its products (which it does not admit) it admits that it owed a common law duty of care to the Plaintiff in the period of the alleged exposure.

28. The Third Defendant notes it first became alerted in the mid-1940s to the suggestion that inhalation of asbestos fibre could cause asbestosis, but only in circumstances involving the inhalation of a sufficiently lengthy period in time of considerable quantities of asbestos fibres contained in visible clouds of dust.  It first became aware during the mid-1950s that the inhalation of asbestos fibres could cause asbestosis.
29. The Third Defendant states that if the Plaintiff proves he was exposed to asbestos dust and fibre from products manufactured by it, it will admit it failed to discharge its common law duty of care. 

30. The Third Defendant states that if the Plaintiff proves exposure to asbestos dust and fibre from products manufactured by it and proves that his alleged condition was caused by exposure to asbestos dust and fibre, then the Third Defendant will admit its breach of duty of care may have caused or contributed to the alleged asbestos related injury.

Cross-Defendant – Wallaby Grip Limited
31. The Cross-Defendant has not responded as an employer or occupier.  It has completed its Reply as a manufacturer or supplier of asbestos.  It notes that it has been joined to the proceedings in relation to an alleged exposure at the First Defendant’s premises between 1949 and 1954.  It notes the Plaintiff alleges he was exposed to slurry (composition) and gaskets.  It admits that for an unknown period between 1949 and 1954 it was one of a number of manufacturers and suppliers of composition and that it was one of a number of suppliers of gaskets.  It does not know or admit the circumstances in which the Plaintiff alleges exposure to products allegedly manufactured or supplied by it.  It does not know the composition of each asbestos products it admits to manufacturing.  It does not know the circumstances in which alleged exposure occurred, or the intensity of duration of exposure alleged.  

32. The Cross-Defendant denies that it owed a duty to warn persons using its products as to the steps to be taken to handle asbestos in a safe manner.  It disputes that it owed the Plaintiff a common law or statutory duty of care to warn of potential risks.  It states it did not then know of potential risks of exposure to asbestos-containing products.  It did not know or ought not to have known that exposure to asbestos gave rise to a risk of personal injury.  It proposes to defend the proceedings having regard to the Plaintiff’s period of alleged exposure between 1949 and 1954, on the basis that such injury as alleged by the Plaintiff was not foreseeable as a result of exposure to products containing asbestos.
Conclusions relating to exposure
33. I am satisfied that the Plaintiff was exposed to asbestos dust and fibre during the course of his employment with the First and Second Defendants.

34. In relation to the exposure whilst employed by the First Defendant, Cockatoo Dockyards, I am satisfied that the Plaintiff was exposed to asbestos dust and fibre frequently in enclosed spaces on ships and that such exposure was often to products manufactured by the Cross-Defendant Wallaby Grip Limited.  Despite the statements by the Cockatoo Dockyard, I am satisfied that such exposure was at least moderate and occasionally heavy.

35. In relation to the exposure whilst employed by the Second Defendant, Goodyear Australia Pty Limited, I am satisfied that the Plaintiff was exposed to asbestos dust and fibre as he alleges and that half of that exposure (the exposure in the machine shop) was to asbestos dust and fibre emanating from the Third Defendant, Amaca Pty Limited’s premises, for which the Third Defendant was responsible. The exposure to asbestos dust and fibre in the mill room was asbestos from unidentified products.  I am satisfied that exposure with the Second Defendant should be regarded as light to moderate.

36. I regard the exposure whilst in the employ of the First Defendant in the period 1949 – 1954 as twice as heavy as exposure in the employ of the Second Defendant.

37. I am not satisfied that any exposure the Plaintiff sustained while building a house in the 1950s has made a material contribution to the Plaintiff’s disease.

38. In accordance with Clause 49 (4) of the Dust Diseases Tribunal Regulation DDTR 2007 I proceed on the basis that all of the Defendants and the Cross-Defendant are liable to the Plaintiff.
PLAINTIFF’S DISEASE
39. The Plaintiff alleges that he suffers from asbestosis, asbestos related pleural disease and pleural plaques.  None of the Defendants admit that the Plaintiff suffers the diseases he alleges.  Only the Second Defendant disputes the diagnosis and states that the Plaintiff has asbestos-related diffuse plural thickening and emphysema.  I accept that the Plaintiff suffers from the diseases he alleges. 
40. In accordance with Clause 5 (8) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that the Plaintiff suffers from a divisible disease.

DIVISIBLE DISEASE
Procedure

41. Pursuant to Clause 5 (8) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, as the Plaintiff has suffered a divisible disease I am required to proceed as follows: 

1) Determine the existence of any separate periods of exposure 
2) Determine what proportion to the whole each separate period of exposure bears having regard to the number of such periods, the length of each such period and the duration of and intensity of exposure to asbestos within each period. 
3) Determine the level of contribution attributable to each period. I am required to treat each separate period as equal in contribution to the disease unless I am satisfied that a variable waiting ought to apply.

4) Apply to each separate period the proportions set out in the Table at clause 5 (1) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007. 
Periods of Exposure
42. I have already determined that the Defendants and Cross-Defendant are liable in respect of exposures occurring during different periods of employment and work at the different employment sites. Accordingly I determine that there are separate periods of exposure.

43. In relation to employment with the First Defendant I accept that the exposure occurred in the period 16 March 1949 – 15 June 1954, except for a period of 3 months between December 1949 and March 1950.  I calculate that the Plaintiff’s exposure in the employ of the First Defendant continued for 60 months.  

44. I accept the Plaintiff’s allegation that he was employed by the Second Defendant in the period 1955 – 1976 and that he was exposed to asbestos dust and fibre during the whole of that period.  I calculate that period at 252 months.

45. As I have stated above, I am satisfied that the exposure in the employ of the First Defendant was twice as heavy as the exposure in the employ of the Second Defendant.  Accordingly, I determine that the proportion to the whole that each period of exposure bears, having regard to the number of such period, the length of each such period, and the duration of and intensity of exposure to asbestos within each period is as follows: 
	Employed by
	Duration of exposure (months)
	Weighting of Exposure Due to Intensity
	Adjusted months
	Proportion
	Proportion as a percentage
	Percentage rounded off

	Cockatoo Dockyard (First Defendant)
	60
	X 2
	120
	120/372
	32.25
	32

	Goodyear (Second Defendant)
	252
	X 1
	252
	252/372
	67.75
	68

	Total
	312
	
	372
	372/372
	100.00
	100


46. I am required to determine the level of contribution attributable to each period.  I am required to treat each separate period as equal in contribution to the disease unless I am satisfied that a variable weighting ought to apply.  For the reasons set out above, particularly in relation to duration and intensity of exposure, I am satisfied that a variable weighting ought to apply to the level of contribution for each period and that it is appropriate to apply the same considerations as above. Accordingly I determine the level of contribution attributable to the period of the employment with the First Defendant at 32% and the level of contribution attributable to the period of employment with the Second Defendant at 68%.

CATEGORISATION OF DEFENDANTS

47. All the Defendants and Cross-Defendant agree that the First Defendant and Second Defendant should be categorised in Category 2 and that the Third Defendant and Cross-Defendant should be categorised in Category 1.  I agree.
48. The Cross-Defendant, Wallaby Grip, further submits that the First Defendant, Cockatoo Dockyards, was not only the employer of the Plaintiff, a fitter and turner, but also carried on business as an installer of asbestos products by employing specialist laggers.  It supports that submission by reference to two DDT decisions – Browne [1999] NSW DDT 22 and Stanley-Turner NSW DDT 157/2009.

49. Clause 5 (3) of the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 provides that:

If a defendant, in any particular case, falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.

50. The First Defendant states that it will vigorously contest the allegation that it was an installer or supplier of asbestos within the ambit of Category 1 and relies on the Contributions Assessment determination in the matter of Harradine DDT Number 6185 of 2006.  I understand that in that matter the learned Contributions Assessor found that Cockatoo Dockyard was a Category 2 defendant as it was a user of asbestos.  He declined to categorise it also as a Category 1 defendant as he found that the “supply and insulation was a mere incident of [its] business rather than the central part of [its] operation.”  With respect, I cannot agree with that reasoning. I do not consider that there is any justification for reading down the provisions of the Order.  I am satisfied that the First Defendant employed specialist laggers. I am satisfied that the installation of asbestos, or of products, plant and equipment that contained asbestos, was an integral part of the First Defendant’s business.  Accordingly, I am satisfied that the First Defendant should also have a share as a Category 1 defendant.
APPORTIONMENT BETWEEN DEFENDANTS

51. In relation to period of employment with the First Defendant, Cockatoo Dockyard, the whole period falls within period A.  In relation to the period of employment with the Second Defendant, Goodyear, this spans periods A and B.  In period A (ie up to 1 January 1961) the standard presumptions attribute 75% of the liability to Category 1 defendants and 25% of the liability to Category 2 defendants.  In period B (ie from 1 January 1961 to 31 December 1978) the standard presumptions attribute 65% of the liability to Category 1 defendants and 35% of the liability to Category 2 defendants.
52. Clause 5 (8) of the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 provides that in relation to a divisible disease:
.....Where periods of exposure span the index periods specified in the Table to subclause (1), the Contributions Assessor is to adjust the standard presumptions to reflect the changing apportionments in different index periods, unless one of the periods is immaterial.


In relation to the period of employment with the Second Defendant, I adjust the Standard Presumptions in the Table to attribute 70% of the liability to Category 1 defendants and 30% of the liability to Category 2 defendants.
53. Clause 5 (5) of the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 provides that the Standard Presumptions are intended to strike an appropriate balance between the two broad categories of defendants.  It does recognise that there are cases where it is appropriate for the Contributions Assessor to vary the Standard Presumptions within the variation band specified.  The subclause provides, however, that a different percentage from the Standard Presumptions is not to be applied by the Contributions Assessor unless satisfied that it is appropriate to vary the Standard Presumptions in a particular case.  Subclause 5 (6) notes various matters which may be taken into account in calculating an appropriate variation.  
54. I am not persuaded that it would be appropriate to vary the Standard Presumptions in relation to the exposure during the employment with the First Defendant.  
55. However, in relation to the employment with the Second Defendant I consider that an adjustment to the Standard Presumptions is appropriate.  I have stated above that I am satisfied that only half of the asbestos dust and fibre to which the Plaintiff would have been exposed would have come from Amaca’s premises.  I am satisfied that the other half of the exposure (ie in the mill room) was from products manufactured and/or supplied by an unknown party.  The Third Defendant has stated that its liability with the Second Defendant should be apportioned equally.  Indeed, it submits that in previous cases and by agreement with the Second Defendant, liability has been apportioned equally.  The Second Defendant does not confirm the Third Defendant’s statement.  I am satisfied that I should adjust the Standard Presumptions so that Amaca, the Category 1 Third Defendant, is liable as to 60% and Goodyear, the Category 2 Second Defendant is liable as to 40% in this period.
Calculation
56. I calculate the liabilities of the defendants as follows:
	Defendant
	Category
	Adjusted Standard Presumptions
	Proportion of Contribution for period
	Calculation
	Percentage
	Percentage rounded

	Cockatoo Dockyard
	1
	½ x 75% - 37.5%
	32%
	32 x 37.5%
	12%

8%
	20%

	Cockatoo Dockyard
	2
	25%
	32%
	32 x 25%
	
	

	Wallaby Grip
	1
	½ x 75% - 37.5%
	32%
	32 x 37.5%
	12%
	12%

	Goodyear
	2
	40%
	68%
	68 x 40%
	27.2%
	27%

	Amaca
	1
	60%
	68%
	68 x 60%
	40.8%
	41%


CONTRIBUTIONS ASSESSMENT

57. I determine the liabilities of the parties as follows:
a. First Defendant, Cockatoo Dockyard Pty Limited

20%.

b. Second Defendant,
Goodyear Australia Pty Limited  
27%.

c. Third Defendant, Amaca Pty Limited 


41%

d. Cross-Defendant, Wallaby Grip Limited 


12%
SINGLE CLAIMS MANAGER (SCM)

58. I am required to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007. 
59. In light of the above assessments there is no primary defendant

60. Pursuant to clause 61(4)(a) of the Regulation I select the Third Defendant, Amaca Pty Limited as SCM.

Dated: 2 February 2012
......................................
David Hartstein

Contributions Assessor
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