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Referral
The Registrar has referred this matter to me pursuant to Division 5 and 6 of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment between the plaintiff (the original defendant in Case No. 61/2009) and the defendant herein.
The determination is to be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49(4) of the Regulation the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendant’s reply on the claim and the Standard Presumptions referred to above.

The Papers

In this matter I have had regard to the contents of the following documents:
1. Document entitled “Part 8 Reply” filed on behalf of the plaintiff (Bas Investments Pty Limited – herein after “BAS”).

2. Reply of first and second defendant (Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited (In Liquidation) filed 31 August 2011.

Nature of Claim

The plaintiff in this action was originally the first defendant to a claim brought by a former long-term employee, Frank Placko, claiming damages from his former employer in respect of asbestos related pleural disease, bilateral plaques and diffuse pleural thickening diagnosed in 2006.
Mr Placko alleged that between 1954 and 1 February 1985 he had worked as a fitter/welder and later as a plant engineering manager at a factory operated by BAS (then known as Ralph Symonds Australia Limited) manufacturing timber products such as plywood.

The manufacturing process involved the use of 6 steam presses in the factory which were operated by three boilers and supplied with steam through pipes and equipment leading from the boilers to the steam presses.
Mr Placko asserted that there were asbestos sheets between the hotplates and frames on each steam press which required to be changed approximately once a year during shutdown in January or whenever they became damaged or broken.

This task generated a lot of fine dust into the immediate atmosphere and Mr Placko was personally engaged in cutting the asbestos sheets with a Watkins electric saw.  He also had to punch holes into the asbestos sheets with a Watt hole puncher so that the new asbestos sheets could be attached to the hotplates against the top frames of the presses.

Mr Placko used asbestos rope to carry out repairs to the machinery and to the asbestos pre-fabricated pipes which were also located in the factory.

Mr Placko was present and in the immediate vicinity of laggers who mixed and installed asbestos composition, asbestos millboard, prefabricated asbestos pipe sections, asbestos rope and gaskets to insulate steam pipes, boilers, presses, kilns and dryers at the factory.

Mr Placko himself performed lagging work using the asbestos composition.

Mr Placko’s claim for damages against his former employer was resolved at mediation and terms of settlement in his claim were filed in the Tribunal on 15 November 2010.

Before the mediation, the question of apportionment was referred to a contributions assessor who determined apportionment in Mr Placko’s claim as follows:

BAS:






95%

CGU Workers Compensation (NSW) Limited

  3%

Wallaby Group (BAE) Pty Limited


  2%

It is unclear to me from the documents to which I must have regard why and in respect of what liability the learned contributions assessor determined the apportionment against CGU Workers Compensation (NSW) Limited and Wallaby Grip (BAE) Pty Limited.

In the matter referred to me for determination, I perceive that I am required to apportion the liability of BAS (95% of liability to Mr Placko) as between BAS and Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited (In Liquidation).

In relation to the Wallaby Grip Companies for the purposes of this contributions assessment initially I will treat them as one entity with an adjustment at the end to allow for the fact that the first defendant ceased operating on 30 September 1996 and the second defendant commenced operations from that date, ceasing operations on 31 December 1979.
Part 8 Reply of BAS

BAS asserts that the original plaintiff (Mr Placko) has sworn two affidavits dated 14 December 2010 and 8 March 2011 attesting that he had been exposed to materials containing asbestos being materials supplied to BAS by Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited.  

BAS further asserts that the majority of Mr Placko’s original exposure occurred before 1 January 1980.

An extract of Mr Placko’s affidavit sworn 8 March 2011 has been annexed to the reply of the first and second defendant.

Paragraphs 20 and 21 of Mr Placko’s affidavit include the following assertions:

“20.
I worked on the presses all the time
21.
I worked on the presses from the time I started at Ralph Symonds up until I finished worked there.  I was around asbestos all the time and you always got asbestos on yourself….”
I therefore decline to find that the majority of Mr Placko’s exposure to asbestos occurred before 1 January 1980 and will assume that the frequency and intensity of exposure was, for all practical purposes, similar throughout the period of his employment.
BAS submits that BAS and the original claim second defendant (CGU Workers Compensation (NSW) Limited) should be placed in Category 2 whilst the Wallaby Grip Companies should be placed in Category 1.
For the purposes of this contributions assessment, the original claim second defendant (CGU Workers Compensation (NSW) Limited) is not a party to this action and I decline to accept the submission of BAS in this regard.

BAS proceeds to make calculations relying on the Standard Presumptions of apportionment which I shall not detail here.
Those calculations proceed on the basis of a “time on risk” approach which I accept is a reasonable basis for determining the apportionment in this matter but I otherwise do not accept the calculations made by BAS in its Part 8 Reply.
Reply of First and Second Defendant

In their reply, the first and second defendants submit that Wallaby Grip should be placed in Category 1 as being a manufacturer and supplier of asbestos products to BAS during Mr Placko’s employment periods.

I accept this submission.  
It is also submitted that BAS should be placed in Category 1 on the basis that it satisfied the criteria set out in Part 5(2)(a) of the Standards Presumptions as being an installer of asbestos products.
The first and second defendants rely on extracts of the affidavit of Mr Placko sworn 8 March 2011 which are reproduced in the reply to support this submission.

The first and second defendants submit that it is evident from Mr Placko’s assertions that the use of asbestos products was an integral part of the manufacturing process of Ralph Symonds Limited in that the machinery used to manufacture the timber products required the use of asbestos insulation products and Ralph Symonds employees were required to install and repair the insulation containing asbestos on the machinery on a regular basis.

I accept this submission.
The first and second defendants also submit that BAS should be placed in Category 2 because it was the employer/occupier of Mr Placko’s workplace when he was required to work with and in close proximity to others working with insulation materials containing asbestos.

I accept this submission.

The first and second defendants submit that the Standard Presumptions should be varied against BAS by 20 percentage points on the basis of its actual knowledge.

There is nothing in the reply of the first and second defendants to suggest that in fact BAS had actual knowledge of the dangers of asbestos products at the relevant times and I therefore reject this submission.

The first and second defendants further submit that the Standard Presumptions ought be varied for Category 2 liability by 20 percentage points on the basis of the size and sophistication of BAS (previously Ralph Symonds Limited).

Whilst it is evident that Ralph Symonds Limited was a large enterprise generating significant profits between 1955 and 1968 I am not satisfied that these facts alone warrant a variation in the Standard Presumptions as submitted by the first and second defendants.
Wallaby Grip and its successor were themselves large organisations involved in the development, manufacture and supply of insulation products containing asbestos to large corporations in the industrial sector during the relevant period from which activity significant profits were also generated.

As I understand it, the Standard Presumptions have been framed to reflect generally the relative state of knowledge existing in the various periods referred to therein differentiating between miners, manufacturers, suppliers and/or installers of products containing asbestos on the one hand and employers, occupiers and other defendants on the other.
Accordingly I do not accept that any variation of the Standard Presumptions is appropriate.

Period of exposure

Mr Placko worked for Ralph Symonds Limited (subsequently BAS Investments Pty Limited) from “about 1954” to 1 February 1985.  All parties have submitted calculations based on Mr Placko’s period of exposure ending on 1 February 1985 notwithstanding some suggestion in the papers that his exposure may have extended beyond that date.

For the purposes of this contributions assessment and adopting a “broad brush” approach I find that Mr Placko was exposed to asbestos dust particles and fibres in the course of his employment between 1 February 1954 and 1 February 1985 (372 months).

Time on risk approach

In my opinion, it is appropriate to adopt a “time on risk” approach for the purposes of this contributions assessment.

The “time on risk” can be apportioned as follows:

1/2/1954 to 31/12/1960
83 months out of a total of 372 months


22.5%

1/1/1961 to 31/12/1978
216 months out of a total of 372 months

58.0%
1/1/1979 to 1/2/1985
73 months out of a total of 372 months


19.5%

Categorisation

As indicated above, Wallaby Grip (as manufacturer/supplier) and BAS (as installer) should be placed in Category 1.

BAS (as employer/occupier) should also be placed in Category 2.

As also noted above, I perceive that my task is to apportion the liability of BAS (95% of damages totalling $152,000 inclusive of costs) as between the Wallaby Grip Companies and BAS, being the parties to this action.

Applying the Standard Presumptions without any variations, the following calculations apply:

Period A:
1 February 1954 to 31 December 1960 - 
22.5% of exposure
Category 1
Wallaby Grip – 

95 x 75% x 22.5% ÷ 2 = 
8%
BAS – 

95 x 75% x 22.5% ÷ 2 = 
8%
Category 2
BAS – 

95 x 25% x 22.5%= 

5.35%
Period B:
1 January 1961 to 31 December 1978 
Category 1
Wallaby Grip – 

95 x 65% x 58% ÷ 2 = 

17.9%
BAS – 

95 x 65% x 58% ÷ 2 = 

17.9%
Category 2
BAS – 

95 x 35% x 58% = 

19.28%

Period C:
1 January 1979 to 1 February 1985 
Category 1
Wallaby Grip – 

95 x 60% x 19.5% ÷ 2 = 
5.55%
BAS – 

95 x 60% x 19.5% ÷ 2 = 
5.55%
Category 2
BAS – 

95 x 40% x 19.5% = 

7.41%

Summary
· Wallaby Grip 
8% + 17.9 + 5.55 = 31.54% rounded to 31.5%
· BAS
8% + 5.35% + 17.9% + 19.28% + 5.55% + 7.41% = 63.49% rounded to 63.5%
Adjustment

The apportionment in respect of Wallaby Group needs to be adjusted to allow for the fact that Wallaby Group ceased operations on 30 September 1966 after which time Wallaby Group (BAE) Pty Limited assumed operations until ceasing on 31 December 1979.

The mere fact that Wallaby Grip (BAE) Pty Limited ceased operations on 31 December 1979 does not preclude that entity from being held accountable in respect of products it had manufactured and supplied up to that date and which had been installed or were subsequently installed on equipment at the factory of BAS Investments where Mr Placko worked.

The period between 1 February 1954 and 30 June 1966 (when Wallaby Grip ceased operations) represents 40% of the total period of exposure and accordingly the calculation above (31.45%) should be distributed as between Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited in the following manner:

Wallaby Grip – 

40% of 31.45% = 12.58% rounded to 12.6%
Wallaby Grip (BAE) P/L – 
60% of 31.45% = 18.87% rounded to 18.9%
Determination
I find that the original plaintiff (Mr Placko) contracted ARPD, bilateral plaques and diffuse pleural thickening when working as a fitter/welder for Ralph Symonds Limited between 1 February 1954 and 1 February 1985.

I find that Ralph Symonds Limited (BAS) was an installer of products containing asbestos and therefore qualifies for inclusion in Category 1 as well as Category 2.

I find that the liability of BAS to Mr Placko (95% of $152,000) should be apportioned as follows:

· BAS:



63.5%
· Wallaby Grip:


12.6%

· Wallaby Grip (BAE):

18.9%

95.0%
(Note:  the above percentages relate to the judgment entered in favour of Mr Placko - $152,000 inclusive of costs).

I appoint BAS the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  7 October 2011
