CONTRIBUTIONS ASSESSMENT

DETERMINATION

IN THE DUST DISEASES TRIBUNAL OF NEW SOUTH WALES

	TITLE OF PROCEEDINGS


Plaintiff
AMACA PTY LIMITED (UNDER NSW ADMINISTERED WINDING UP) FORMERLY JAMES HARDIE & COY PTY LIMITED)
Defendant
DELTA ELECTRICITY 
Cross Claimant 
DELTA ELECTRICITY 

Cross Defendant
ROLLS-ROYCE AUSTRALIA LIMITED (FORMERLY KNOWN AS JOHN THOMPSON (AUSTRALIA) PTY LTD)
Matter No.          
211/2010
A
INTRODUCTION

On the 21 April 2011 the Registrar of the Dust Diseases Tribunal referred this matter to me pursuant to Divisions 5 and 6 of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”), for the determination of the contribution that each Defendant is to make to the settled and finally determined original claim.
The “original claim” in this matter was commenced in 2009 by Terrence Charles Quinn, naming the Plaintiff herein as the only Defendant  in proceedings DDT 62 of 209.   The Plaintiff in that action suffered with mesothelioma and asserted in his Statement of Particulars that 30% of his exposure occurred at times before and after his substantive period of exposure whilst he was working at the Wallerawang Power Station at Lithgow during the period from 7 March 1955 to a date in 1959. 

The non-power house exposure is agreed by the Defendants to constitute 30% of the “original claim” Plaintiff’s asbestos exposure, for which the present Plaintiff is solely responsible.
The identity and status of each party to this Contributions Determination is as follows:-

1.
The Plaintiff, who for the purposes of this determination shall be referred to as Amaca, has filed a document titled, “Plaintiff’s Part 8 Reply” which is in the form of submissions as to apportionment between it and the nominated Defendant, Delta Electricity.    I shall refer to this document as PSP.

2.
The Defendant, referred to herein as Delta, has filed a Reply, referred to as DR.
3.
The Cross Defendant, referred to herein as RR, has filed a Reply to the Cross Claim lodged by Delta.  I shall refer to such Reply as XDR.


As I shall be referring to the Statement of Particulars lodged by the “original claim”  Plaintiff, I shall refer to it as OPSP.


There is no issue as to the single period of relevant exposure occurring prior to 1961.  Accordingly the categorisation falls to be determined in accordance with the Standard Presumptions  set out in Schedule 1 at Clause 5 in the table thereto for Period A. 
B.
CATEGORISATION OF DEFENDANTS
1.
Amaca is a Category 1 Defendant in respect of the relevant period.  

2.
Delta is the inheritor of all liabilities of the entity previously known as the Electricity Commission of New South Wales.  It submits that it is a Category 2 defendant, a proposition supported by Amaca.  The Cross Defendant, RR, submits in the alternative that Delta should be considered either a Category 2 Defendant or, in accordance with Clause 5 (3) of the Standard Presumptions, a Defendant which in the relevant period fell within both categories.  

3.
I shall deal firstly with the submissions made by RR that Delta is, both a Category 1and Category 2 Defendant. There is no dispute as to the second categorisation.  In summary, RR says that Delta had a significant degree of actual or constructive knowledge by reason of its history, size and sophistication, and moreover its part in the design and construction of the Wallerawang Power Station was such as to make it  a Category 1 Defendant.  It also asserts, relying upon the finding of Johns J in Nichols v Pacific Power  NSW DDT 104, that Delta had actual knowledge of the dangers of asbestos exposure during the relevant period.   The lengthy, and detailed chronological history set out by RR as to Delta’s participation in the design and construction of the Wallerawang Power House, certainly establishes that Delta was drawing upon world-wide expertise to ensure that the final outcome of its construction enterprise resulted in a technologically advanced  power house, built within set financial parameters. The fact that, inter alia it selected, retained and relied upon engineers of acknowledged expertise, taken with the other factors set out by RR, does not, in my view, result in Delta falling  within the categorisation criteria contained within clauses 5(1) and (2) of the Standard Presumptions. Specifically, I am satisfied that  at all relevant times Delta was neither a manufacturer nor an installer of “products, plant and equipment which contained asbestos…” . I also have regard to Note 6 to the Table to clause 5(1) of the Standard Presumptions, in determining that Delta had neither actual nor constructive knowledge during the relevant period.   I accept the submissions made by Delta as to the Nichols decision, and am satisfied on the preponderance of authority cited by it, (using abbreviated references) namely the relevant findings in Slaviero, Royal, Hood, and Hay, that pertinent to Period A, there has not been any persuasive factual finding, made after a contested hearing that Delta had the  required level of actual or constructive knowledge.    In summary I determine that Delta was at all times a Category 2 Defendant.
5.
Turning to the categorisation of RR, Amaca is silent. RR submits that it  appropriately, and only falls within Category 1 (XDR para. 8.10.6) .

6.
Delta submits that RR is not only a Category 1 Defendant, but was  an occupier at the relevant time, and is therefore also a Category 2 Defendant. In making its submission, Delta relies upon certain legal dicta, Stojan (No. 9) Pty Ltd v Kenway (2009 NSW CA 364, which in essence confirms that there can be more than one occupier of a particular premises.  Occupation need not be construed as requiring exclusive possession. The court noted that it, will be a question of fact in each case  whether there is a sufficient degree of control to make the person an occupier …” Salient to Delta’s submission, in formulating its dicta  the court endorsed  comments previously made by it in, State of New South Wales v Broune (2000) NSWCA 3, that what “matters is that the person has “ the immediate supervision and control and the power of permitting or prohibiting the entry of other persons.”
6.
 The “original claim” Plaintiff at OPSP 4A-4.1 describes where and what work he carried out at the power house construction site, and the circumstances of his direct and bystander asbestos exposure. I infer that some of the relevant direct exposure occurred within the area of RR’s boiler construction activities. These facts alone, do not transform RR into an occupier.  Delta asserts that RR had the possession and control of specific structures on the site, which were the exclusive responsibility of RR.   There is however, no evidence as to the demarcation between the construction areas which were the responsibility of RR, those that remained in the control of Delta and those in which the “original claim” Plaintiff carried out his work activities.  Delta does not assert that the sub-contract of the original Plaintiff’s employer was with RR.  Whereas  selected sections of clause 117 of the contract between Delta and RR,  provide obligations upon the boiler manufacturer, RR to secure and guard its worksite, those obligations at sub-clauses 9 and 20 do not, in my view, lead to a conclusion that there was a degree of control over its entire worksite that transformed RR into an occupier of that worksite.  Within the sub-clauses of clause 117, there is an overall controlling authority of the supervising engineer, an entity  whom I infer to be either a direct employee of Delta or a nominated supervising authority immediately controlled by Delta. It would also be unsafe to construe the contractual relationship, pertaining to site occupation, between Delta and RR on anything but their entire agreement.   Relevant to this issue, I also have regard to annexure 4 to XDR, which is a letter of 6 December 1955 from John Thompson (Australia) Pty Limited (RR) addressed to the Electricity Commission of NSW.  In it RR seeks the approval of the Electricity Commission for certain photographs to be taken by persons who would come onto the site at the request of Amaca.  There are two notations which I infer to be those of agents of the Electricity Commission written on the copy letter.   On 9 December 1955 it is noted – “I take it there will be no objection”.   A responding notation made on the 12th December 1955 states “No objection.  PL advise E/FC”.    I infer from this document and the notations made thereon that at all relevant times RR required the approval of Delta to allow anyone, other than designated employees or contractors to enter onto the construction site.   This limitation is not compatible with the designation of RR as an occupier. On the limited evidentiary information available,  I determine that at all relevant times RR was a Category 1 Defendant only. 

7.
As a consequence of my determinations, there are therefore two Category 1 Defendants, Amaca and RR, and one Category 2 Defendant, Delta with respect to the exposure allegations occurring within Period A. 

Variation Determinations 

8.
Both Delta and RR submit that variations should be made to the standard apportionments set out within the Table to clause 5(1).  

9.
There should, in my view, be no variation between the different categories of Defendants.  The percentage apportioned to Delta as a Category 2 Defendant is appropriate to its size, sophistication, capacity and knowledge within the period.  

10.
I am however of the view that between the two Category 1 Defendants the circumstances set out in the evidence require there to be an appropriate variation.  Amaca is silent as to this issue, and has not lodged a supplementary reply as to the issues raised by the Cross-Claim lodged by Delta.   I am satisfied in relying upon the submissions made by Delta, and endorsed by RR that the level of Amaca’s culpability was such that during the relevant period it had a degree of actual knowledge and capacity that requires a variation to be made in favour of RR, within the standard apportionment applicable to Category 1 Defendants.  I determine that the amount apportioned to Amaca should be increased by 5%, with the amount attributable to RR reduced by a similar percentage.  

Summary
11.
By reference to my determinations set out above, and initially by reference to the 70% exposure period at Wallerawang, I calculate that the resultant apportionments are as follows.



Category 1 Defendants

                       Amaca: 

                      42.5% x 70% = 

29.75%



RR: 



           32.5% x 70% = 

22.75%



Category 2 Defendant


Delta:




25% x 70% =


17.5%








Total :                                      100%

12.
As a consequence of the liability of Amaca for the residual 30% of the original Plaintiff’s exposure, my final  final Contributions Determiations are as set out below.



Amaca 



59.75%



RR




22.75%



Delta




17.50%


Total 




100.00%
Dated          16 May 2011






____________________________







Richard Buckley
                                                                       Contributions Assessor 
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