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IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 123 of 2009/1


IN THE MATTER OF BETTY ESTELLE PRIDEAUX

BETWEEN
AMACA PTY LTD

Cross Claimant 
AND
SELTSAM PTY LTD
Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Acting Registrar referred this matter to me by letter dated 21 July 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.
2. The determination is to be made by me on the papers, on the assumption that the Cross Claimant and Cross Defendant are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions).  

3. Betty Estelle Prideaux was diagnosed with mesothelioma.  Mrs Prideaux joined Amaca Pty Ltd as the defendant to her claim (the Principal Proceedings).  Amaca has cross claimed against Seltsam Pty Ltd (Seltsam).

4. As the Principal Proceedings appear to have been resolved I will not recapitulate at length Mrs Prideaux’s history of exposure to asbestos.  
5. Mrs Prideaux had two discrete periods of exposure to asbestos.  The first was from about 1959 to 1976.  In this period Mrs Prideaux was responsible for laundering her carpenter husband Kevin’s work clothes.  She shook the clothes before placing them in the washing machine.  She did that two times a week.  She also occasionally assisted her husband in the handling of asbestos sheets if he did preparatory work at home.  She describes her exposure to asbestos as “fairly moderate”.  She identifies the products Kevin used as those manufactured by Amaca (under the James Hardie brand) and Seltsam (under the Wunderlich brand).  She could not estimate the relative exposure from each product – preferring to rely on the recollection of her husband.    

6. The second period of exposure was from 1976 to 2005 when Mrs Prideaux traded in partnership with her husband in the carpentry enterprise of “KR & BE Prideaux”.  In this period Mrs Prideaux took a more hands on role and personally assisted in the carpentry business.  Mrs Prideaux held the sheets while they were being cut by her husband.  She says “My recollection during this period is that Kevin used Wunderlich products to a much lesser extent as the James Hardie products were very popular”.

7. Mrs Prideaux recalls that Kevin often used fibro cutters but also used a power saw.  She was exposed to dust when she loaded the asbestos cement sheets on and off the work van.  She worked on site with her husband between 1 and 3 days a week about 10 times per year.  In this period she continued to launder Kevin’s work clothes.
8. Mrs Prideaux says that her exposure to asbestos when assisting her husband was moderate to heavy.  Her exposure was more frequent and intense than in the period 1959 – 1976.  Again, she was unable to estimate a relative percentage of exposure to James Hardie and Wunderlich products, deferring to her husband’s estimate. 
Kevin Prideaux’s Evidence 
9. Mr Prideaux swore an affidavit which is attached to the claimant’s Statement of Particulars as well as Seltsam’s Reply.  On the issue of the percentage of exposure to products manufactured by James Hardie and Wunderlich respectively Mr Prideaux recollected as follows:
“Throughout my working career I only ever recall using fibro building products manufactured by James Hardie and Wunderlich.  I used a greater amount of James Hardie products over my working career.  They were a lot more popular and such products dominated the market place.  When I worked as a self-employed builder I predominantly used James Hardie products.  From 1953 to 1983 I roughly estimate that 80% of my total exposure to asbestos occurred from James Hardie products.  The other 20% of my total exposure to asbestos occurred from products manufactured by Wunderlich.  This is the best estimate I can provide in this regard”. 

10. Both parties agree that they each fall into category 1.

11. The matter in issue is whether I should simply apply the estimate of the total exposure made by Mr Prideaux and apply those figures to the cross claim.

12. Amaca’s position is that, applying Mr Prideaux’s recollection, it is responsible for 80% of the exposure to which the plaintiff was exposed and Seltsam the other 20%. 

13. Seltsam puts a more subtle argument.  Seltsam says its liability should be assessed at an amount that is less than the 20% estimate and points to the following evidence:

(a) The exposure to Seltsam’s products should be limited to 1959 – 1977 as in August 1977 Amaca took over Seltsam’s manufacturing facility.

(b) From 1959 to 1977 the main source of exposure to asbestos was as a result of laundering of Mr Prideaux’s clothes.  That was a less intense experience of exposure.

(c) From 1976 when the partnership was formed Mr Prideaux started using power tools to cut the asbestos.  Mrs Prideaux was on site in this period and her exposure went from “fairly moderate” when laundering the clothes to “moderate to heavy”.    

14. Seltsam submits that the higher and more intense level of exposure was suffered by Mrs Prideaux from 1976 to 1983 in the partnership.  Seltsam is only responsible for up to two years of the high intensity exposure period and all post July 1977 exposure must be ascribed to Amaca.

15. Seltsam’s ultimate submission is that, taking all of those factors into account, its liability should be limited to no more than 10%.    
16. At first blush I found Seltsam’s reasoning attractive.  Undoubtedly the heaviest exposure was during the partnership period and Seltsam’s involvement ceased relatively early into this period.  
17. Ultimately there were three matters in Mr Prideaux’s affidavit that persuaded me not to accept Seltsam’s submissions.  First, Mr Prideaux was aware that Amaca took over Seltsam’s operations in 1977 and so his exposure to Wunderlich asbestos cement products ceased at that time.  Secondly, he was also aware that his exposure to asbestos effectively ceased in 1983.  He said at [11] of his affidavit:

“In 1977 I understand that James Hardie took over the operations of Wunderlich.  In 1983 I understand that James Hardie removed asbestos from their building products”.   

18. Thirdly, Mr Prideaux’s estimate of his exposure from 1953 to 1983 is an estimate of total exposure.  That is, in estimating his lifetime exposure Mr Prideaux was aware that he was not using Seltsam products post 1977, that all exposure to asbestos ceased in 1983 and that the total estimate included the partnership period of heavier exposure.  Therefore I interpret his “total” estimate as taking into account the unique matters identified by Seltsam’s legal representatives in their submissions.
19. I am fortified in that view by the detail and content of Mr Prideaux’s affidavit.  He has a good recollection of the events of his exposure as well as a detailed understanding of the players in the AC sheeting industry.  He was able to name hardware stores where he purchased the product (DP Hardware, Jay’s Hardware and Palaiesteds Hardware) and to name the particular products he commonly worked with (including wunderflex, villaboard, duradec, hardiplank, hardiflex, tilux and versilux).  I accept his estimate of the respective exposures by Amaca and Seltsam as being well considered and credible.  

20. Accordingly I apportion the liabilities as follows:
Amaca

80%

Seltsam

20%

21. I have not been asked to appoint a Single Claims Manager.

………………………………………………..

David Jay

Contributions Assessor

27 July 2010
