IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 7359 of 2007



BETWEEN: 

AMACA PTY LTD (UNDER NSW ADMINISTERED WINDING UP)

Plaintiff
CSR LTD
Defendant
CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 13 September 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) for a determination of apportionment as between the plaintiff and defendant.
The Principal Proceedings
2. These proceedings arise by reason of an unresolved cross-claim based on a now resolved set of proceedings.  Those proceedings were brought by Robert Gibson against Peters Ship Repairs Pty Ltd and six other defendants in proceedings No 6018/2006 (the Gibson Proceedings).

3. In the Gibson Proceedings Wallaby Grip Ltd, Wallaby Grip (BAE) Pty Ltd (in liq) and Wallaby Grip (NSW) Pty Ltd (in liq) (together the WGL Defendants) cross claimed against Amaca Pty Ltd (Amaca).

4. In the course of the Gibson Proceedings Mr Kennedy SC made a contribution determination which apportioned liability to Amaca based on the WGL Defendants’ cross claim. 
5. Consent judgments were entered against the defendants and the Gibson Proceedings resolved in 2007. 

6. Amaca’s cross claim against CSR seeks an equal contribution to its liabilities incurred in the Gibson Proceedings as well as to its legal costs in conducting the proceedings.  In the alternative, Amaca seeks contribution or indemnity to the extent that it is just and equitable.

7. In order to understand Amaca’s cross-claim it is necessary to undertake an analysis of Mr Gibson’s allegations of exposure to asbestos and his related injuries.  
Mr Gibson’s Employment and Asbestos Exposure
8. Mr Gibson suffered asbestos related pleural disease and sequelae.

9. In summary Mr Gibson alleged that he was employed by Peters Ship Repair for two periods between January 1949 – February 1954 and then June 1967 - 1992.  He was employed as a shipwright between 1954 and June 1967 and then 1992 - 1995 by Evans Deakin & Co.  In these roles he alleges he was exposed to asbestos.  The exposure ceased in 1995.

10. Mr Gibson said that he worked on steamships in the early part of his career and worked in close vicinity of laggers who applied and replaced asbestos materials to the steam pipes.  When working for Evans Deakin he was exposed to asbestos materials when removing ceiling locker areas within ships.  He came into contact with waste asbestos on ships that had carried raw asbestos as cargo.  
11. Mr Gibson says that while employed by Peters Ship Repairs he was exposed to “asbestos rope, asbestos cloth, asbestos composition, half pipe sections and limpet sections”.  Those products were supplied by Bells Asbestos.  

12.  Whilst employed by Evans Deakin Mr Gibson was exposed to similar products.  They were also supplied by Bells Asbestos.  
13. He recalled that Bells trucks delivered the asbestos products.

14. The WGL Defendants cross claimed against Amaca alleging that Amaca was responsible for manufacturing and/or supplying products to them (or the other defendants) that contributed to Mr Gibson’s exposure to asbestos.  Specifically that the half pipe sections supplied were Amaca’s “Hardies 85% Magnesia” product and limpet sections were manufactured and supplied by Amaca.

15. Mr Kennedy SC apportioned liability to each of the WGL Defendants and Amaca.

Amaca’s Cross Claim and Reply
16. By its cross claim Amaca pleads the existence of a Deed of Agreement between Amaca, CSR and Bradford Insulation Industries Pty Ltd dated 24 September 1964.  The effect of the agreement was to enter into a partnership between Amaca and CSR to manufacture, distribute and sell asbestos products including, inter alia, 85% magnesia section, high temperature magnesia sections and super high temperature magnesia sections.  The partnership was known as the Hardie-BI Company.

17. Amaca has filed a Reply and an Amended Reply.  It relies on its Reply filed in the Gibson Proceedings on 18 October 2006.  In the Gibson Reply Amaca notes that it ceased manufacturing pipe sections in 1974.  It said that it can have no liability post 1974.  That argument did not prevail in Mr Kennedy’s determination.
18. Amaca has attached to its Amended Reply in these proceedings Mr Kennedy’s Contributions Assessment.  It adopts the conclusions reached by Mr Kennedy and says:

“Amaca submits that all other parties’ apportionment (referring to the defendants in the Gibson Proceedings) should remain the same.

Amaca submits that it ceased to manufacture asbestos insulation products after the termination of the Hardie-BI Partnership in 1974.

Accordingly, any liability which Amaca had for periods C and D arises as a result of Mr Gibson’s exposure to products manufactured by the Hardie-BI Partnership.

Amaca submits that CSR is a Category 1 Defendant for periods B, C & D.

The contributions assessor determined Amaca’s total liability for Periods B, C & D as being 12.26% (page 7 of attachment 2).  

Amaca submits that the Hardie-BI Partnership spanned 11 of the 14 years of Period B. 

Amaca submits that as CSR and Amaca acted in partnership producing the same products at the same time, CSR should bear 50% of the following liability for each period: 
Period B – 5.51%

Period C – 3.75%

Period D – 1.50%

Therefore Amaca submits that CSR should contribute 5.38% of the total damages paid to Mr Gibson.”
19. To clarify, Mr Kennedy found that Amaca’s liability in Period B (being January 1961 – December 1978) to be 7.01% of the total liability of defendants and cross defendants in the Gibson Proceedings.  Period B covers the era that the Hardie-BI Co manufactured and supplied products being 1964 - 1974.
CSR’s Reply 

20. CSR accepts that it is a Category 1 defendant.

21. CSR says that its liability should be limited to the period only when the Hardie-BI Partnership actually existed, being September 1964 to June 1974.
22. CSR submits that Amaca relied on its Reply filed in the Gibson proceedings and that Reply refers to the supply of products by other manufacturers of pipe products such as Newalls Insulation Co Ltd, Pabco Insulations and Johns-Manville Insulations.  If it wishes to claim for periods “outside the Hardie-BI Partnership, Amaca should issue proceedings against those manufacturers”.

23. CSR submits that it should have no liability for periods A, C and D.  It submits its liability for period B should be for only 10 of 18 years as a function of Amaca’s liability for period B (7.01%).  That is:

10/18  x 7.01% = 3.9%

24. It is that liability that is shared between it and Amaca and so it should bear 50% of that or 1.95% of the total. 
Categorising the Parties       

25. The parties agree that they are both Category 1 defendants. 
Findings Relevant to Apportionment
26. The point of difference between Amaca and CSR is whether the liability for Hardie-BI product ceases at the conclusion of the manufacture and supply of Hardie-BI product in 1974 or whether that liability continues into the 1990s. 

27. The answer to that question must be derived from Mr Gibson’s evidence in that if his exposure to Hardie-BI product continued after manufacturing ceased then so will the partnership liability.  For example, if Mr Gibson was exposed to partnership product while it was being removed then the liability continues.

28. I note that Mr Kennedy made the following finding in his determination:

“..whilst it may be that there was no further supplies of particular products...beyond 1974 as asserted by Amaca the products that they had in fact supplied prior to that time...on the balance of probabilities would have continued after those respective dates to have been the source of ongoing exposure to the plaintiff given the work that he engaged in during the course of his life”.   
29. I am not bound by Mr Kennedy’s reasoning but it does provide useful insight as to why he found that Amaca had a continuing liability into Periods C and D.

30. Mr Gibson said that he was exposed to laggers when employed by Peters Ship Repairs as laggers removed asbestos insulation material: Gibson Statement of Particulars 4.13.  He was employed by Peter Ship Repairs into the 1990s and does not say that the exposure ceased before the 1990s.  

31. In respect of protective equipment Mr Gibson says that in the 1980s he was supplied with cloth overalls “to prevent asbestos coming into contact with my clothes”: Gibson Statement of Particulars 4.18.  As Mr Gibson does not allege that he ever worked with asbestos personally I infer that this exposure occurred during installation and removal of asbestos products in the 1980s.

32. Finally Mr Gibson says that he had some exposure to “old asbestos products” in the early 1990s as a result of repair work: Gibson Statement of Particulars 4.33(5).    

33. In my view, on the balance of probabilities, Mr Gibson continued to be exposed occupationally to products manufactured and supplied by the Hardie-BI Partnership beyond 1974.  Based on his evidence his exposure continued to occur into Period D.

34. Therefore the liabilities are as follows:

	Exposure Period
	Amaca’s Gibson Apportionment
	Partnership Liability 
	Final Apportionment

(50% of total)

	Period B

1961 – 1978
	7.01%
	(14.25/18 x 7.01) = 

5.55%
	2.77%

	Period C

1979 – 1989
	3.75%
	3.75%
	1.88%

	Period D

1990 – 1995
	1.5%
	1.5%
	0.75%


35. My method of calculation of the liability for Period B is different to Amaca’s. To clarify, I have calculated that liability by assuming the Hardie-BI liability commenced in September 1964 and continued for the duration of Period B (ie part 1964 – 1978 incl).

36. Accordingly, CSR is liable for 5.4% of Mr Gibson’s liability.  

37. I have not been asked to appoint a Single Claims Manager.

………………………………………………..

David Jay

Contributions Assessor
17 September 2010
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