IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

No 59 of 2011
BETWEEN



ALSTOM AUSTRALIA PTY LIMITED





Plaintiff

AND
DELTA ELECTRICITY





First Defendant

AND
MACQUARIE GENERATION





Second Defendant

AND
POWER TECHNOLOGIES PTY LIMITED





Third Defendant

AND
WALLABY GRIP (BAE) PTY LIMITED (in liquidation)





Fourth Defendant

AND
AMACA PTY LIMITED
Fifth Defendant/Cross Claimant
AND
CSR LIMITED





Cross Defendant

CONTRIBUTIONS ASSESSMENT DETERMINATION
1. The Registrar of the Dust Diseases Tribunal has referred this matter to me pursuant to clause 49(1) of the Dust Diseases Tribunal Regulations 2007 (hereinafter referred to as “the Regulations”) for a determination of apportionment.  The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (hereinafter referred to as “the Standard Presumptions Order”) provides that apportionment is to be in accordance with the Table set forth in paragraph 5(1) of the Standard Presumptions Order.

2. Alstom Australia Ltd (hereinafter referred to as “Alstom”) issued a Cross-Claim on 12 March 2011 against Delta Electricity (hereinafter referred to as “Delta”), Macquarie Generation (hereinafter referred to as “Macquarie”), Power Technologies Pty Ltd (hereinafter referred to as “Power Technologies”), Wallaby Grip (BAE) Pty Ltd (in liquidation) (hereinafter referred to as “Wallaby Grip”) and Amaca Pty Ltd (hereinafter referred to as “Amaca”).  
3. Alstom alleges that the Munmorah Power Station, Liddell Power Station and Vales Point Power Station were at all material times owned, occupied and controlled by the Electricity Commission of New South Wales and it was the Electricity Commission which specified the use of asbestos insulation products in the power stations and the Electricity Commission was directly supervising and in control of the work undertaken at the power stations.
4. Delta is the successor of the Electricity Commission of New South Wales in respect of the Munmorah Power Station and Vales Point Power Station while Macquarie is the successor in respect of the Liddell Power Station.

5. Power Technologies, it is alleged, was a designer of boilers and steam pipes at the Liddell Power Station.

6. Wallaby Grip was the manufacturer and supplier of asbestos insulation products at Munmorah Power Station, Liddell Power Station and Vales Power Station.
7. Amaca was a manufacturer and supplier of asbestos insulation products used on the boilers, turbines and steam pipes at Munmorah Power Station, Liddell Power Station and Vales Point Power Station.

8. Alstom alleges that between September 1967 and February 1968 Mr Jeffrey Birch (hereinafter referred to as “the Plaintiff”) was employed by Alstom as an engineer on construction of the turbine units at Munmorah Power Station and, in the course of such employment, was exposed to and inhaled asbestos dust and fibres.

9. Between January 1970 and April 1974 Alstom employed the Plaintiff as an engineer on the construction and commission of the turbine unit at Liddell Power Station and, in the course of such employment, was exposed to and inhaled asbestos dust and fibre.
10. Between 1982 and 1984 Alstom employed the Plaintiff as an engineer on the rehabilitation of the Vales Point Power Station and in the course of such employment was exposed to and inhaled asbestos dust and fibre.

11. The Plaintiff died from a malignant pleural mesothelioma on 8 February 2010.

12. Alstom provided a Form 2 document, which included within it the affidavit of the Plaintiff and transcript of evidence of the Plaintiff.  The Form 2 documents includes the following allegations:

(i) Alstom should be placed as a Category 2 employer.

(ii) Delta, Macquarie and Power Technologies should each be placed in categories 1 and 2.

(iii) Wallaby Grip and Amaca should be placed in Category 1.

(iv) The Munmorah period, namely from September 1967 to February 1968 falls within period B as contemplated by the Standard Presumptions Order.

(v) The Liddell period between January 1970 and April 1974 falls within period B of the Standard Presumptions Order while the Vales Point period, namely from 1982 to 1984, falls within period C of the Standard Presumptions Order.

(vi) There were substantially different levels of exposure in each period, and there is comparability in the Plaintiff’s exposure in the Munmorah and Liddell Power Stations, whereas the intensity and quantity of exposure at Vales Point was minimal.

(vii) In the Munmorah period, this relates to 10% of the Plaintiff’s exposure, the Liddell period to 85% of the Plaintiff’s exposure and the Vales Point period to 5% of the Plaintiff’s exposure.

(viii) There should be an apportionment of liability as follows:

(a) Delta (Categories 1 and 2 Munmorah period plus Categories 1 and 2 Vales Point period) – 5.91%.

(b) Macquarie (Categories 1 and 2 Liddell period) – 23.75%.

(c) Power Technologies (Categories 1 and 2 Liddell period)– 23.73%.
(d) BAE (Category 1 Munmorah, Liddell and Vales Point periods) – 16.98%.

(e) Amaca (Category 1 Munmorah, Liddell and Vales Point periods) – 16.98%.

(f) Alstom (Category 1 Munmorah, Liddell and Vales Point periods) – 12.67%.

13. Amaca filed a reply on 14 April 2011 and relevantly alleges:
(i) Alstom, Delta, Macquarie, Power Technologies, BAE, Amaca and CSR should be placed in Category 1 while into Category 2 Alstom, Delta and Macquarie should be placed.

(ii) There should be a variation of the Standard Presumptions against Category 2 Defendants by the maximum 20%.

(iii) Amaca submits that CSR is jointly liable with it.
(iv) The Munmorah Power Station period accounts for 14% of the total exposure, the Liddell Power Station period accounts for 57% of the total exposure and the Vales Point Power Station period accounts for 29% of the total exposure.

(v) The apportionment should be as follows:

(a) Alstom – 55%.

(b) Delta – 5.2%.

(c) Macquarie – 20%.

(d) Power Technologies – 6.6%.

(e) BAE – 6.6%.

(f) Amaca – 3.3%.

(g) CSR – 3.3%.

14. Delta Electricity provided a reply on 18 April 2011 and it relevantly provides:
(i) Alstom was the occupier of the power stations during the Plaintiff’s employment and, accordingly, should be placed in both categories 1 and 2.

(ii) Delta should be placed in Category 2.

(iii) Macquarie should be placed in Category 2.

(iv) Power Technologies should be placed in Category 1.

(v) Wallaby Grip should be placed in Category 1.

(vi) Amaca should be placed in Category 1.
(vii) CSR should be placed in Category 1.

(viii) The Munmorah period accounts for 9%, the Liddell period 91%.

(ix) Liability should be apportioned as to:

(a) Alstom – 25.49%.

(b) Power Technologies – 22.44%.

(c) Wallaby Grip – 13.29%.

(d) Amaca – 13.29%.

(e) CSR – 13.29%.

(f) Delta – 1.58%.

(g) Macquarie – 10.62%.

15. Macquarie Generation filed a reply on 18 April 2011, which alleges similarly to the submissions made in the reply provided by Delta.
16. Power Technologies provided a reply on 27 April 2011:
(i) Alstom should come within Category 2.

(ii) Delta comes within Category 2.

(iii) Macquarie, Power Technologies, Wallaby Grip and Amaca come within Category 1.

(iv) The standard presumption should be varied to increase the liability of Alstom, and such variation should be by 20 percentage points.

17. On 13 May 2011 Wallaby Grip filed a Reply which relevantly alleges that:

(i) Alstom should be placed in Category 1 and Category 2.
(ii) Delta should be placed in Category 2 and should also be placed in Category 1.
(iii) Macquarie should be placed in Category 2 and also placed in Category 1.

(iv) Power Technologies should be placed in Category 1.

(v) Wallaby Grip should be placed in Category 1.

(vi) Amaca should be placed in Category 1.

(vii) CSR should be placed in Category 1.

(viii) The standard presumption should be varied by an increase of 20 percentage points as a Category 2 Defendant.

(ix) As against Macquarie and Delta, the Standard Presumption should be varied to take into account their actual knowledge and their proportion should be increased accordingly.

(x) The Munmorah period accounts for 10% of the exposure, the Liddell period accounts for 80% of the exposure, the Gladstone period (namely from April 1975 to September 1976) accounts for 5% of the exposure and the Vales Point period (from 1982 to 1984) accounts for 5% of the exposure.

(xi) The total apportionment should be:
(a) Alstom – 49.65%.

(b) Delta – 3.65%.

(c) Macquarie – 20%.

(d) Wallaby Grip – 6.9%.

(e) CSR – 6.9%.

(f) Amaca – 6.9%.

(g) Power Technologies – 6%.

18. On 22 March 2011 Amaca issued a Cross-Claim against CSR Ltd claiming contribution.
19. On 1 June 2011 CSR filed a reply which relevantly alleges that:

(i) The claims resolution process does not apply to the current proceedings.
(ii) Amaca, Wallaby Grip and CSR should be placed in Category 1; Alstom in Categories 1 and 2; Delta, Macquarie and Power Technologies in Categories 1 and 2.

(iii) The apportionment should be:

(a) Alstom – 32%.

(b) Delta – 12.2%.

(c) Macquarie – 19.8%.

(d) Power Technologies – 8.5%.

(e) Wallaby Grip – 13.8%.

(f) Amaca – 9.1%.

(g) CSR – 4.6%.

20. Initially the Contributions Assessor must determine the existence of any separate periods of exposure pursuant to clause 5(8), and make a determination of what proportion of the whole each separate period bears having regard to the number of such periods, the length of each period, the duration of and intensity of exposure to asbestos present in each such period.  It is thus not appropriate to determine the relevant contribution simply on the basis of the elapsed years between the various periods of exposure.
21. Based upon the material before me, I determine the contribution between the periods to be as follows: 
(i) Munmorah Power Station period – 
10%
(ii) Liddell Power Station period -

85%
(iii) Vales Point Power Station period - 
5%
22. The standard presumptions should apply. In the present case, the standard presumptions take into account the various aspects of the liability of the parties and, accordingly, there should be no variation in the standard presumptions.

23. I determine that the Category of each party is:

(i) Alstom  


Category 2,

(ii) Delta 


Category 2

(iii) Macquarie


Category 2

(iv) Power Technologies
Category 1

(v) Wallaby Grip

Category 1

(vi) Amaca/CSR

Category 1

24. The following calculations as to liability can be made:
Alstom 
Munmorah – 10% x 35% x 50% = 1.75% + Liddell – 85% x 35% x 50% = 14.875% + Vales Point – 5% x 40% x 50% = 1% Total = 18%

Delta 
Munmorah – 10% x 35% x 50% = 1.75% + Vales Point – 5% x 40% x 50% = 1%. Total = 3%

Macquarie 
Liddell – 85% x 35% x 50% = 15%

Power Technologies 
Liddell – 85% x 65% x 33% = 18%

Wallaby Grip 
Munmorah – 10% x 65% x 50% = 3.25% + Liddell – 85% x 65% x 33% = 18.2325% + Vales Point – 5% x 60% x 50% = 1.5% Total = 23%

Amaca/CSR 
Munmorah – 10% x 65% x 50% = 3.25% + Liddell – 85% x 65% x 33% = 18.2325 + Vales Point – 5% x 60% x 50% = 1.5% Total = 23%
25. Rounding off the calculations, I determine the total liability of each of the parties as follows:
	Alstom
	18%

	Delta
	3%

	Macquarie
	15%

	Power Technologies
	18%

	Wallaby Grip
	23%

	Amaca
	11.5%

	CSR
	11.5%

	Total
	100%


26. Pursuant to clause 61 of the Regulations, I appoint Wallaby Grip as the Single Claims Manager as it is the primary defendant defined under clause 61(9).

J.L. SHARPE

Contributions Assessor
26 June 2011
Liability limited by a scheme approved under the Professional Standards Legislation
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