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Introduction
The NSW Aboriginal Justice Advisory Council has been concerned with the number of Aboriginal people who are currently on remand in NSW prisons and juvenile detention centres. The council was also concerned with the anecdotal evidence it was receiving from various Aboriginal communities about their concerns regarding bail decisions and the way those decisions are made. This report examines the operation of court bail in relation to Aboriginal defendants. 

The report has involved and extensive literature review, and examination of available data on Aboriginal people and bail in NSW, a review of 100 bail case from 5 NSW court locations and submissions received from a range of government and non government organisations. 

This report essentially examines why there is such a high number of Aboriginal people on remand and why Aboriginal defendants may breach bail conditions. The report also makes some suggestions to amend the current bail system to ensure that it works more effectively for Aboriginal communities.

In developing this report AJAC called for submissions from a range of people with an interest and knowledge of Aboriginal people’s experience in the bail system. A list of submissions received is attached at appendix A.

1. What is Bail?


In NSW the Bail Act 1978 defines bail as “an authorisation to be at liberty instead of in custody”. The law provides for bail to be considered at 2 points in the criminal justice process, firstly by police and secondly by a court. If police refuse to grant a person bail the law requires them to bring that person “as soon a practicable” to a court to have their bail situation determined by that court. A court, for the purposes of the Bail Act 1978, is a magistrate or a justice employed by the NSW Attorney General’s Department. There is no limit as to the number of times that a person can apply to a court for bail

The Bail Act 1978 provides a number of provisions for granting or refusing bail. For some offences there is a right to release on bail, for others there is a presumption in favour of granting bail, for more serious offences there is a presumption against granting bail and a court also has an option of dispensing with bail altogether. 

Right to Release

According to the Bail Act 1978 a person has a right to release on bail for certain minor offences. These are: 

(a) all offences not punishable by a sentence of imprisonment (except in default of payment of a fine), 

(a1) offences under the Summary Offences Act 1988 that are punishable by a sentence of imprisonment, and 

(b)  all offences punishable summarily that are prescribed by the regulations attached to the Bail Act 1978

(c)  all offences where a person may breach a good behaviour bond or where a community service order is revoked  

Presumption in favour of bail

A court is required to make a presumption in favour of granting bail for a large range of offences. This presumption applies to all offences except some more serious offences such as, murder, attempted murder, threatening to kill or inflict bodily harm, aggravated sexual assault, sexual intercourse with children under 10, kidnapping, robbery with aggravation, armed robbery, possession or use of unauthorised firearm and certain offences under the Drug Misuse and Trafficking Act 1985 where the quantity is twice the indictable amount. Any domestic violence offence and stalking are also exempt from the presumption in favour of bail.

The presumption also does not apply if the court is satisfied that the person has: 

(a) been convicted in the past 10 years of a personal violence offence contravening an apprehended violence order by any act involving violence. 

(b) been violent to the other person in the past (whether or not the accused person has been convicted of an offence in respect of the violence), or 

(c) failed to comply with a bail condition in respect of the offence that was imposed for the protection and welfare of the other person (unless the court is satisfied that the accused person will comply with any such bail condition in the future). 

Presumption against bail

A number of offences under the Drug Misuse and Trafficking Act 1985 carry a presumption against the granting of bail such as, manufacturing and supplying prohibited drugs. For these offences an accused person will not be granted bail unless that person can satisfy the court that bail should not be refused.

Dispensing with bail 

A court can dispense with the requirement for bail. This means that a person whose bail has been dispensed with can remain at liberty until they have to appear in court again.

What needs to be considered when granting bail?

The Bail Act provides for a number of criteria that a court must consider when deciding to grant a person bail. These criteria are:

1. a persons probability of reappearing in court when required; giving consideration to a persons background and community ties as indicated by a persons residence, employment, family ties and criminal record. Whether the person has previous failed to appear at court when required, the nature and seriousness of the offence, the strength of evidence against the person and the severity of the probable penalty, 

2. the interests of the person: the time the person would spend in custody if bail was refused, the needs of a person to be free to prepare for their appearance in court, the need for a person to be free for any other lawful purpose, whether or not the person is incapacitated by intoxication, injury or use of a drug or is otherwise in danger of physical injury or in need of physical protection, 

3. the protection of any other person who is a victim of the alleged offence, close relatives of the alleged victim, or any other person the court feels needs protection due to the circumstances of the alleged offence, the likelihood of the person interfering with evidence, witnesses or jurors, whether or not it is likely that the person will commit any serious offence while at liberty on bail, if it is a serious offences, whether the person was on bail or parole at the time of the offence, if the offence involved the use of a prohibited weapon

The court can only take into consideration a persons likelihood to commit serious offences while on bail if the likelihood and consequences of those offences outweighs a persons right to be at liberty. In determining bail on the ground of a serious offence the court has to consider whether the offence was of a sexual or violent nature, involved the use or possession of an offensive weapon, the likely effect of the offence on the victim and community generally, and the number of offences likely to be committed. 

In determining bail a court can take account of any evidence it considers credible and trustworthy.

2. The Current Situation


Figures for local court appearances for 1999 show that Aboriginal people are more likely to proceed to the heavier end of the bail spectrum. During that year for appearances finalised in NSW local courts, almost half of all Aboriginal defendants (49.9%) had their bail dispensed with compared with more than two thirds of non Aboriginal people (72%). 

A total of 38% of Aboriginal defendants were on bail at the time their matter was finalised compared with 22% of non Aboriginal people, 10% of Aboriginal defendants were refused bail, compared to 4% for non Aboriginal people. 2% of Aboriginal defendants were already in custody for a prior offence, compared to 1% for non Aboriginal people.






Outcomes by Bail status
The final outcomes for cases involving Aboriginal people who have had their bail refused are a cause for some concern. While 83% of Aboriginal people who were remanded in custody later plead guilty or were convicted of at least one offence, approximately 11% (more than one in ten) Aboriginal defendants who were bail refused and in custody on remand had their case dismissed. That is they were not found to be guilty of the offence with which they were charged.



Remand Rates
When people are  refused bail they are usually detained either in prison, if they are adults, or in juvenile detention centres if they are under the age of 18 years. 

The available information for adults on remand shows that a considerable number of Aboriginal people on remand do not receive a custodial sentence when their matter is finalised at court. That is when their case is finalised they are not sentenced to further time in prison. The information also shows that close to half of those people are spending up to one month on remand.

Information provided by the Department of Corrective Services shows that for the period 2000/01 1884 remand inmates identified as Aboriginal a further 925 had “unknown” for their Aboriginality. Of those remand inmates known to be Aboriginal 45% did not receive a custodial sentence when their matter was finalised.




Of those Aboriginal people who were remanded but did not receive a custodial sentence 41% spent between 8 and 30 days in custody, 42% spent between 2 and 7 days in custody and 7% were released between 0 and 1 days in custody.




Of all Aboriginal inmates on remand one quarter spent between 2 and 7 days in custody, just over one quarter spent between 8 and 30 days in custody and more than a third were in custody for longer than 30 days. 





Young people and bail

At 2 October 2001 there were  51 Aboriginal juveniles on remand. Aboriginal juveniles constituted 19% of the total number of young people on remand. Between the period 1997 and 1999, 26% of the total number of young people refused bail were Aboriginal and the rate of bail refusal for Aboriginal young people increased by 15% during that time period. In some locations that increase has been greater, in the southern juvenile justice cluster the number of Aboriginal young people bail refused almost doubled from 83 to 152
.

Breaching Bail Conditions

It is difficult to assess exactly how many people breach the conditions of their bail. However some indication can be gathered from police “Person of Interest” information. Information on persons of interest for breaches of bail conditions shows that for the year 2000 a total of 1, 379 Aboriginal people were sought for breaching their bail conditions. Aboriginal people constituted 27% of the total number of people sought. Of those Aboriginal people sought for breaches of bail conditions 41% came from just 8 local government areas in Sydney and western NSW. 

The local government area with the highest number of Aboriginal persons of interest for breaching bail conditions was Bourke followed by Dubbo, Moree Plains, Brewarrina, Blacktown, Walgett, South Sydney and Coonamble. This could be due to a greater number of Aboriginal people being charged with offences in those areas, greater police vigilance in enforcing bail conditions, greater number of police in those areas, poorly explained bail conditions, inappropriate conditions  or a number of other factors. However it is of concern that such a high proportion of Aboriginal people allegedly breaching bail conditions are located in such few areas. Almost 10% of all Aboriginal people sought for breaching bail conditions came from Bourke alone.




3. Examination of bail cases


AJAC has analysed 100 bail decisions from 5 court locations from various parts of NSW. The cases were reviewed to examine the information used to make decisions, the outcomes of those decisions and the types of bail and conditions that were determined. All decisions involved Aboriginal people and were made during the 2001 calendar year. 

Inconsistency of decisions

In the decisions examined just over one quarter of defendants were bail refused. The study noted a great deal of diversity between locations regarding bail decisions and the reasons used for making those decisions. Indeed there was a degree of diversity within some locations about bail decisions and some of those decisions seemed conflicting. For example in one location a magistrate granted bail to a 33 year old man who was charged with aggravated assault and who was noted to have a long history of violence and previous charges for failing to appear in court, however on a different day the same magistrate refused bail to a 14 year old boy who was charged with stealing $200 on the grounds of community safety. 

The cases reviewed showed little consistency in reasoning between courts and differing levels of importance placed on different factors when determining bail and bail conditions. 


Lack of independent information

The cases examined showed a limited flow of information to the court regarding the defendant and the offence. There appeared to be very little information available to the court on the defendant other than their criminal history, and the facts of the case as presented by the police. 

In one location in 80% of the cases examined, the magistrates relied almost solely on information provided by police in determining bail. There is no reference to any information provided by the defence or the defendant in determining the bail or conditions, however in each of those cases the court noted a clear reliance on police information. As bail determinations by courts are meant to be an independent assessment of a persons eligibility for bail, it could be argued in these cases such heavy reliance on police information clouded the real nature of that independence and that in many cases the court was mirroring bail decisions made by police with little independent information of its own. 

However other than the defendants legal representative (if they have one) there appeared to be no other means used by courts to obtain information about a defendant or their circumstances. Very little involvement of a defendant’s family or other significant people who could provide useful information on the defendant and their likelihood of appearing at court. 

Community Ties

One of the factors a court needs to assess in determining bail is a person’s ties to the community. In the cases reviewed there seemed to be no objective measure used to asses the level of a defendant’s community ties. Indeed there are a number of cases examined in this review where people were bail refused partly because of an apparent lack of community ties were they clearly had long histories of residence in the town, with extended family and traditional associations with the place. Aboriginal people have strong cultural and historical ties with particular locations, the nature of extended Aboriginal families further create strong senses of belonging to a specific place and community. 

There appeared to be no real means for magistrates to truly determine the specifically Aboriginal view of community and belonging when dealing with Aboriginal defendants. It appeared that many of the magistrates in the cases examined used very western concepts of community ties when determining bail decisions. If a person did not have a job, their name on a lease or permanently reside in a specific house in the town then they were perceived as having poor community ties regardless of any spiritual or family connection to that place. 
Imposing Conditions

The types of bail conditions imposed for similar offences varied greatly from location to location. Each court appeared to impose a particular type of bail condition or group of conditions that seem particular to that court rather than the offence, offender or local circumstances. 

For example in one location in 52% of decisions where bail was granted a condition of that bail was the defendant leave the town and not return until they were required to appear at court.

This was specifically the case for juvenile defendants. There has been a number of criticisms made by Aboriginal people in that community that these conditions adversely affect defendants and their families and specifically remove those defendants from the influence that their families may have. Particularly the influence on ensuring that they return to court when required. It does not appear however that the court in that location is aware of these concerns. 

Two of the 5 courts examined relied heavily on the use of financial securities as part of bail conditions. In one location in 92% of cases where bail was granted the court required financial sureties as a condition of bail. Information from the Australian Bureau of Statistics shows that more than half the Aboriginal people in that location have an income of under $300 per week and that more than 30% have an income of less than $150 per week
. Despite this the court has regularly relied on Aboriginal defendants providing financial sureties of up to $5000 as part of their bail. In one case requiring a $1000 bail surety for a 17 year old defendant on a charge of offensive language. 

At another location in 61% of cases a financial security was required as part of bail conditions. The average amount of that security was $1800. 

Limited local knowledge

One of the problems relating to the determination of bail and the imposition of bail conditions in some of the locations examined is that the magistrate and solicitors do not reside in the town where the court is located and only visit the town when court is sitting. Consequently it is apparent that there is a lack of understanding of some of the basic needs and concerns of Aboriginal people  within those locations and sometimes a basic unfamiliarity of the location place where the court is sitting.

As magistrates and solicitors only attend when court is sitting they often do not appear to have the opportunity to spend much time becoming familiar with the 

issues that affect people of that location or the specific cultural, demographic or geographic circumstances that might influence or impact upon a person’s ability to meet bail conditions. 

Fundamentally they often have little real or ongoing connection with the place or the people that they are dealing with and no substantial  link to the local community. Further a number of these courts deal not only with people from the town where the court is based but from small and often isolated outlying communities that solicitors and magistrates have never been to. This lack of knowledge and connection can lead to some ill informed decision making and the imposition of some unworkable and difficult bail conditions as illustrated by the case study opposite. 

4. Problems with Bail


The Royal Commission into Aboriginal Deaths in Custody made a number of recommendations in relation to bail and Aboriginal people. The Royal Commission noted a number of reasons why Aboriginal people may not meet bail conditions. Principally the Commission noted:

· an inability to get to court because of a lack of available transport

· communication barriers between Aboriginal defendants and their legal representatives

· a lack of understanding of bail process

· unemployment and poverty

· physical or mental disability

· problems of prior convictions

The cases reviewed showed that a number of the problems highlighted by the Royal Commission continue to occur in NSW and continue to affect Aboriginal defendants ability to access bail.

Previous convictions and Aboriginal over representation

A significant factor in the high number of Aboriginal people on remand is the impact of previous criminal convictions on bail determinations. In almost 80% of the cases reviewed were bail was refused previous criminal history was cited a  significant reason for that refusal. 

Aboriginal people are grossly over represented in the justice system, a previous AJAC report “Policing public order, offensive language and behaviour, the impact on Aboriginal people” showed that on average Aboriginal people are 15 times more likely than the rest of the NSW population to be arrested for offensive language and behaviour charges, more than 80 times more likely in some local government areas. Further the report showed a clear linkage between these charges and charges of resist arrest and assault police. The consequence of a higher number of Aboriginal people being prosecuted for offences, particularly minor offences public order type offences, means a higher proportion of Aboriginal people going through the bail process and a higher number of people failing to meet bail conditions. 

On average an Aboriginal defendant is more likely to have been through the bail process before than a non Aboriginal defendant and to attend a bail proceeding with a criminal record and previous bail records. This and the other factors that impinge on Aboriginal defendants accessing court and bail when required increases the likelihood of an Aboriginal defendant having conditions that mean their bail will be refused. Discriminatory policing practices and the heavy policing of some Aboriginal communities means that more Aboriginal people are likely to be arrested and charged for these offences and that these discriminatory practices are often unintentionally continued and compounded upon by courts refusing defendants bail on the grounds of prior convictions. That is discriminatory policing practices have a direct impact on bail court outcome.

Assessing Community ties

A key factor in assessing a persons eligibility to be granted bail is an assessment of their community ties as described by the Bail Act 1978. As previously stated it would appear that courts often use western concepts of communities ties in examining bail matters for Aboriginal defendants. Indeed the Bail Act 1978 itself suggests measures that define community ties that indirectly disadvantage Aboriginal people. The Bail Act 1978 states that in assessing community ties a court should have regard to “the history and details of the person's residence, employment and family situations and the person's prior criminal record”. 

The average level of unemployment for Aboriginal people in NSW is 22.7%
 any measure of community ties that relies on a persons employment status will disadvantage Aboriginal people who are more likely than other people to be unemployed. While an Aboriginal person may be a resident of a town they may not specifically reside at one location, especially if they have many family members in that town further undermining their ability to be granted bail. Further as stated Aboriginal people generally are more likely to have previous convictions, particularly for minor public order type offences. It could be strongly argued that the current criteria as established by the Bail Act 1978 indirectly discriminates against Aboriginal defendants based on those factors.

Physical access 

A number of Aboriginal defendants clearly have problems accessing transport to and from court locations. A number of people, particularly those living in outlying and remote communities and former reserves have particular difficulty accessing transport to attend court. There is often limited, if any public transport and many people lack the use of their own private vehicles. One factor that clearly underlines Aboriginal people failing to appear at court is this lack of transport. 

Further when bail conditions require people to report regularly or daily to police in locations outside of where they currently reside the result, due to lack of transport, is that often Aboriginal people breach these conditions because they are physically unable to attend the police station. These problems associated with lack of transport have a compounding affect on Aboriginal defendants, they fail to appear at court because of transport problems, and therefore are less likely to receive bail on subsequent occasions. When Aboriginal defendants may need to get a detail of a bail condition altered, for example in regard to a change of residence or reporting time to police, if that defendant lives in a location that does not have a magistrate of justice then it is often impossible to have that condition altered and inevitably the condition is breached. 

A further problem often occurs when Aboriginal people are refused bail by police in a town without a court house and are transported, often hundreds of kilometres, to the nearest court house to have their bail determined. It has been the case in a number of these locations that Aboriginal defendants are subsequently granted bail by a magistrate or justice but cannot get back to their home town because of lack of transport or money and commit further offences such as minor thefts or stealing motor vehicles to enable them to get home. This has occurred in such locations as Broken Hill, Moree, Walgett and Dubbo and others when defendants from outlying areas are granted bail in those towns but cannot get home.

Use of financial securities

In the cases examined for this report the use of financial securities varied from location to location. There was one location which seemed to almost never require securities, however 2 other locations required them in 61% and 92% of all cases where bail was granted. The level of security required varied greatly from place to place. The 2 court locations that relied strongly on the use of securities the average amount of security varied by almost 200% between locations for relatively the same offences and the same reasons stated, the Aboriginal communities in both locations have the same average levels of income. The use of financial securities was very inconsistent across the court locations and appeared to be used very differently between locations even where the circumstances of the offence, and offender appeared similar.

Lack of localised options

A common complaint of both courts and local Aboriginal communities is that there is a lack of appropriate local options for courts to utilise, specifically bail accommodation and drug and alcohol treatment. Of the 5 locations examined one has direct access to a residential Aboriginal drug and alcohol treatment facility. However this location recorded a slightly higher number of bail refusals than the other areas. When bail was granted 30% of the time the conditions that were imposed involved the defendant attending treatment at the local facility. 

It appeared that there was little difference in the number of people being granted bail between this location and others, but that those that were granted bail received more intrusive conditions relating to them residing at that facility and remaining under the direction of the facility’s management. Generally speaking there was no direct link between the presence of the facility and a greater likelihood of bail being granted. There may be a number of reasons why this is the case however the number of defendants who were sent to the facility indicates that the court does actively use it. Generally bail conditions generally appeared to be much heavier at this court location than others and this does not necessarily suggest that the presence of a similar facility in another location wont be used as an alternative to remand for some alcohol or drug dependant defendants. 

Lack of clear information

Another factor limiting Aboriginal people’s ability to meet bail conditions is the understanding of those conditions and what they mean for the defendant. In many instances Aboriginal people are represented at bail hearings by under resourced Aboriginal Legal Services and Aboriginal clients often do not have much time to speak to their solicitor prior to court, or to have their outcomes fully explained once court is completed. 

The low levels of literacy experienced in many Aboriginal communities means that although an Aboriginal defendant may be informed of the outcome of a bail court, they may not be fully aware of the conditions that have been imposed on them, or what their full responsibilities are in meeting those conditions. Many Aboriginal people often complain that they leave court and have no idea what happened and are subsequently picked up by police for breaching bail conditions that they didn’t know they had. Further people may understand part of their condition but not the full requirement. For example often a person will be bailed to reside at a particular residence, but may visit and stay with a relative who lives nearby or attend 

a neighbouring town for a funeral and subsequently breach that condition of their bail without realising it. A lack of knowledge and understanding of bail conditions is a real problem for many Aboriginal defendants and arguably a real reason why some Aboriginal defendants breach many of those conditions. 

Unsuitable conditions

Many Aboriginal people often suggest that bail conditions that are imposed are inappropriate. Often curfews that are imposed as part of a bail condition limit peoples ability to perform their cultural responsibilities such as taking care of relatives, attending funerals or other family and community functions. Communities also complain that courts impose unworkable 

conditions that defendants simply cannot meet. One common complaint is that some courts impose a condition of a blanket ban on alcohol consumption for people who clearly have an alcohol addiction. Aboriginal communities often complain that imposing such conditions on people who obviously cannot meet them is simply setting them up to fail. 

Poor information to courts

The cases examined in this report clearly show examples of where courts receive poor information or only parts of information concerning Aboriginal defendants. Often, as previously stated Aboriginal people do not have appropriate time to advise their legal representatives of their circumstances, also often the communication barriers that Aboriginal people experience with courts also exist between them and their legal representatives. These problems mean that the legal representatives of Aboriginal defendants may not be fully informed of their clients circumstances or the factors that may effect them meeting their bail conditions and subsequently may not provide accurate or effective information to the court to make its bail decision. 

It has been stated to AJAC by a number of Aboriginal community people that they have wanted to make submission to courts about defendants but have been unable to because of poor communication with legal representatives, or a general intimidation and lack of understanding of the court process.

Use of acceptable persons and information to court

The Bail Act 1978 at section 36 (b) provides for the use of acceptable persons to certify the defendant’s ability to meet their bail undertakings, specifically that, “one or more than one acceptable person (other than the accused person) acknowledge that he or she is acquainted with the accused person and that he or she regards the accused person as a responsible person who is likely to comply with his or her bail undertaking”. This provision may provide an avenue for respected local Aboriginal community members to come forward and support the bail applications of Aboriginal defendants. However in only one of the cases reviewed by AJAC was there an instance of an Aboriginal defendant having the use of an acceptable person in this way.
5. Conclusion

The determination of bail is a crucial step in the criminal justice process. The deprivation of liberty of a person not yet convicted of a criminal offence is a serious responsibility that requires a sound and objective decision based on fair and plain standards that don’t adversely affect one section of the community over others. It is also crucial to ensure that the bail process does not unintentionally entrench discriminatory decisions made at other stages of the criminal justice process. In determining bail for Aboriginal defendants there are clearly a number of problems.

There are a number of significant factors influencing the high numbers of Aboriginal people who are bail refused or who receive bail and subsequently breach the conditions of that bail. The information available shows that more than 1 in 10 Aboriginal people who are bail refuse are either found not guilty of the offence or have their cased dismissed from court. Further 45% of Aboriginal people who are bail refused do not receive a custodial sentence when their case is finalised in court. That is their offence is not serious enough for them to receive a prison term however they are spending time in prison waiting for their case to be finalised. That courts perceive such a significant proportion of Aboriginal defendants as risks to the community at bail hearings but not at finalisation leads to a serious question about the basis of bail court decisions and the quality of information provided to courts on Aboriginal defendants and their circumstances. 

There are clearly a number of factors being considered in bail court determinations that are adversely affecting Aboriginal defendants, principally are the assessments of community ties and prior criminal histories. As previously discussed current assessments of community ties would appear to be strongly based from a fundamentally different cultural perspective than those of Aboriginal defendants and utilising a set of criteria that a significant number of Aboriginal defendants cannot meet. Further the over representation of Aboriginal people in the criminal justice system and particularly the massive over representation for public order type offences, and the impact of heavy policing and discriminatory use of police discretion has a direct impact on Aboriginal remand rates and access to bail, that is Aboriginal defendants are far more likely to have had previous involvement in the criminal justice system than non Aboriginal defendants, and for those reasons therefore are less likely to meet criteria for bail.  There is a serious need to change the criteria used to determine bail so that it can more adequately and effectively meet the needs of Aboriginal communities.

There is also a serious problem in the type and quality of information being provided to courts on which to base bail decisions. It is cleat from the cases reviewed that courts are often not fully aware of the circumstances of Aboriginal defendants and are often making decisions of poor or part information. It is a common complaint from Aboriginal people that they are not heard in the court process and that the needs and circumstances of Aboriginal defendants are not being adequately communicated to courts. There is a significant potential for Aboriginal communities to play a far greater role in bail determinations and in providing information to courts Aboriginal defendants and Aboriginal communities. 

There is further a distinct problem of understanding and communication between courts and Aboriginal defendants about the outcomes of bail courts and the nature of bail conditions. It is apparent that a significant number of Aboriginal defendants are ignorant of the outcomes of bail courts and the requirements of bail conditions. That a significant number of breaches of conditions occur without the knowledge of wilful intent of the defendant.

A final problem is the appropriateness of the conditions that are imposed. There is a need for a greater degree of consistency in the use of financial securities as a part of bail. Further a real need to ensure that those securities, if used, are determined on a fair and sound basis, specifically that the level and amount of security or surety is set equitably as a proportion of income or wealth to ensure that they don’t discriminate or disproportionately disadvantage the poorest parts of the NSW community. 

To ensure that the bail system operates fairly and achieves it aims of ensuring that defendants appear at court when required and protecting community safety there is a need to adjust the criteria used by courts to determine bail. Bail courts can further benefit from a more open level of communication with Aboriginal communities and the families of Aboriginal defendants. There is a significant degree of knowledge and expertise present within Aboriginal communities and courts can only benefit from its greater use. 

6. Recommendations

1. Amend section 32 1 (a) (I) of the Bail Act 1978  to remove the reliance on employment and residence in assessing a person’s community ties and to include reference to traditional Aboriginal extended family and kinship ties and traditional ties to place. 

2. Amend section 36 (2) of the Bail Act 1978 to make the imposition of a financial surety or security a provision of last resort and only used where other conditions are inappropriate, and to create a requirement for magistrates, when imposing sureties or securities, to record why other conditions are inappropriate.

3. Amend section 36 (2) of the Bail Act 1978 to establish a  specified criteria in determining the amount for sureties and securities as a defined proportion of a defendant’s income or assets.

4. Remove the potential for over policing and discriminatory policing decisions to influence bail by Amending the Bail Act 1978 to provide for an automatic bail entitlement for offensive language and behaviour charges.

5. Amend section 32 1 (a) (i) of the Bail Act 1978 to provide a definition of prior offences that excludes offensive language and behaviour offences and excludes summary offences more than 5 years old, and exclude previous failures to appear more than 5 years old.

6. Create greater Aboriginal input into the bail process and provide for equity of access to bail for Aboriginal people in remote areas. The Attorney General’s Department employ and train Aboriginal people to act as bail justices, similar to those currently operating in Victoria (other than court employees) particularly in locations without court houses, or full time court staff.

7. Increase the number and type of accommodation available such as bail hostels, particularly in rural areas and especially in the west and north west of NSW, also that the Attorney General seek to establish a brokerage fund to purchase accommodation for homeless defendants, particularly juvenile defendants as required.

8. Improve the level and quality of information to court and Aboriginal communities regarding bail, That the Attorney General’s Department develop and provide specific plain English information on bail conditions and on the process of amending those conditions for Aboriginal communities. That the information be designed by Aboriginal people.

9. That the Judicial Commission provide specific training to magistrates on Aboriginal community issues including Aboriginal connections to place, kinship and family ties, and reasons for Aboriginal people breaching bail conditions.

10. Aboriginal Client Service Specialists compile and regularly update specific information for magistrates on local community bail options such as accommodation or support programs that may be available. 

11. That the Attorney General seek funding for the Legal Aid Commission or Aboriginal Legal Service to employ a solicitor to exclusively represent juvenile defendants in detention centres in bail applications. 

12. That Aboriginal Client Service Specialists develop a local list of respected Aboriginal people that can act as “acceptable persons” to can speak for defendants in bail hearings, and provide advice and information to courts on acceptable bail conditions. The Aboriginal Client Service Specialist provide assistance for those people to travel to court and provide information to those people on the Bail process.

13. The Attorney General’s Department Pilot a Bail Project for 6 months, based on the circle sentencing format where magistrates or bail justices can discuss bail conditions informally with defendants and their families to ensure that those conditions are appropriate and that defendants and their families fully understand those conditions. To set as measure for the pilot, the number of breaches of bail conditions, over community satisfaction with the bail process in the pilot location. If the pilot is successful to expand it across NSW.

14. The Attorney General’s Department record information on Aboriginal access to bail and bail conditions as required by recommendation 89 of the Royal Commission into Aboriginal deaths in custody and publish it annually.

Appendix A


Submissions Received

Submission to the AJAC Bail review were received from the following organisations.

1. NSW Department of Juvenile Justice

2. NSW Department of Corrective Services

3. Western Aboriginal Legal Service

4. Office of the Director of Public Prosecutions

5. Many Rivers Aboriginal Legal Service

6. Aboriginal and Torres Strait Islander Social Justice Commissioner

7. Legal Aid Commission of NSW

8. Coalition of Aboriginal Legal Services of NSW
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Figure 1. 1999 Local Court appearances finalised, % by bail status





Figure 2, Final outcome for Aboriginal defendants bail refused, 1999 local courts





Outcomes for Aboriginal remanded inmates 2000/01





Time spent on remand for non custodial outcome





Time spent on remand for all Aboriginal inmates





Local government areas with highest number of Aboriginal Persons Of Interest for Breach of Bail Conditions





Case Study





A fourteen year old Aboriginal girl was picked up by police in early 2000 on a breach of curfew. The curfew was part of her bail conditions for a first offence. Police refused her bail and she remained in police custody for four days before her bail could be heard at court. The matter was heard at court where the decision was agreed that bail be refused. The girl and her family had developed a thorough care arrangement for her however her solicitor would not speak to her family and therefore they were not able to communicate it with the magistrate. The girl was then detained at Yasmar Juvenile Detention Centre for 2 weeks.











A 24 year old Aboriginal woman was charged with offensive behaviour. The magistrate refused her bail and she was remanded. The reasons stated for refusing bail was one previous charge for failing to appear and poor community ties. The woman had lived in that town her entire life and had a large extended family there. She  was the mother of a small child with strong connections to the town and family. The only time she had left the town in her life was her previous fail to appear where she fled her former defacto who had beaten and threatened to kill her. However none of this information was communicated by her legal representative to the magistrate and the magistrate sought no other information from any other source.
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A young Aboriginal man was mistakenly identified by police as another man who had a number of outstanding warrants. Police approached him to apprehend him, thinking he was the other man. The man became frightened and confused about what was happening, resulting from the confusion the man was arrested for offensive language and resisting police. He attended a bail hearing at court and his grandmother offered to speak on his behalf and guarantee that he would be of good behaviour and attend court when required. The grandmother and other members of his family could not attend court because of a lack of transport between their town and the court location, the man was remanded in custody. 
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A 55 year old Aboriginal woman living in a small western NSW town had an argument with her husband resulting in her throwing a shoe at him. The shoe missed him and went through a window of the house that they were renting. A neighbour had called the police when the argument began and the woman was arrested for causing malicious damage, it was her first offence. The magistrate imposed bail conditions on her that she reside 5 kilometres from her husband. Neither the magistrate nor her legal representative realised that the town was less than 5 kilometres wide. The woman, being intimidated by the court process, did not speak up and believed that she was being given a choice of going to prison or camping in the bush. She chose prison and subsequently spent some months on remand waiting for her case to be heard. When her case was finalised  it was dismissed without conviction.











A former clerk of the court, acting as a Bail Justice in one north west town, instituted a practice of when deciding to grant bail to an Aboriginal defendant of organising that defendant’s family to be present and discussing with the defendant and their family what bail conditions would be appropriate and what they could do to ensure that the defendant met those conditions. The result was that the defendants and their families were more ware of bail conditions and what needed to be done to fulfil them, the court recorded very few breaches of bail during the time this practice was implemented.
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� Information provided by NSW Legal Aid Commission submission


� figures from 1996 census


� information from 1996 census 
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